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OPINION

The Southerm Pacific Company seecks an apportiomment of the
annual maintenance costs of the improved automatic grade~crossing
protective devices at Lancaster Boulevard, Crossing No. B~405.5,
between it and the County of Los Angeles, uander Section 1202.2 of
the Public Utilities Code.

Public hearing was held before Examiner DeWolf at Los
Angeles, on May 15, 1968, at which time the matter was submitted
upon the filing of briefs. Briefs have now been filed by the
applicant and the Commission staff but not by the County of Los
Angeles.

The issue in this proceeding is the applicability of
Section 1202.2 of the Public Utilities Code to this particular grade-
crossing protection project. Section 1202,2 states:

"In apportioning the cost of maintenance of auto-

matic grade crossing protection comstructed or
altered after October 1, 1965 ....vvveeeocacaces
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the Commission shall divide such maintenance

cost in the same proportion as the cost of

constructing such automatic grade crossing

protection is divided."”

The project in questiom, Lancaster Boulevard, was started
prior to October 1, 1965 and completed after October 1, 1965. So
the question is whether the maintenance costs of the signals should
be assessed to the parties on the same basis as are the comstruction
costs (50/50 in this case) or whether the Southern Pscific Company
should be required to bear all of the maintenance costs following
the Commission's long-standing practice in such matters prior to the
enactment of Section 1202.2.

The railroad contends that a project completed after

October 1 should fall within Section 1202.2 even though a portion

of the work was done prior to October 1., The commission staff

argues that Section 1202.2 should apply only to those projects on
which at least 30 percent of the work was donme after October 1.

One witness testified for applicant and other evidenée
offered by applicant was admitted on stipulation. The other
parties did not offer any evidence.

The evidence discloses that applicant and the County of
Los Angeles entered into an agreement, dated September 10, 1965, for
improvement of automatic protection at this crossing, that the
County agreced to reimburse the railrosd for 50 percent of the cost
of installation of the protection, which sum has been paid, that
the work was commenced on September'29, 1965, and that the protec-
tion was completed and placed in service on January 7, 1965. The

Commission has not heretofore comsidered the contract of the parties
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or the apportionment of the cost of imstallation. The witness
testified that 88 hours of work on the crossing was done before
Octobexr 1, 1965, and 792 hours after sald date,

No evidence was offered by the County of Los Angeles or
the Commission staff, and the briecfs on file by the applicant and
the Commission staff stated that the maintenance cost in this case
should be divided in the same proportion as the cost of installa-
tion, SO percent to the Southern Pacific Company and 50 percemt toO
the County of Los Angeles.

The briefs in this case allege that this case is similar
to other cases on file and request fiundings of fact and law as
policy decision to enable the settling of other cases on file. The
parties compare this case to maintenance costs settled in Decision
No. 72226 and other interpretations of Section 1202.2 of the Public
Utilities Code. This case and other pending crossing matters
referred to are cases not previously comnsidered by the Commission
while Decision No. 72226, cited by applicant, involves reopened

crossing matters previously heard by this Commission in which the

division of the cost of construction has been apportioned.’
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Decision No. 72226 has set forth the policy of the Com-
mission under Sectioms 1202 and 1202.2 and made the following
finding:

Minder Sectioms 1202 and 1202.2 the Commission must fizst
decide whether the cost of construction of automatic grade-crossing
protection should be apportionmed between or among the parxties;
thereafter, it is mandatory upon the Commission that the apportion-
ment of the cost of maintenance must follow in the same proportion.
Section 1202.2 does not strip the Commission of its discretionaxy
power; neither does it glve us an excuse for evading a cleax
mandate of the Legislature.“

The Commission is not required to apportion the cost of
maintenance in the same proportion as a division of the cost of
construction or alteration which is made by an agreement between
the parties, but must first make its apportionment thereof. The
last sentence of Section 1202.2 provides:

n ., If the public agency affected agrees to assume a
greater proportion of the cost of maintenance than the apportionment
of cost of construction, the difference shall be paid by the public
agency from funds other than the State Highway Fund or any other
state fund."

Section 1202.2 of the Public Utilities Code makes no
reference to the degree of completion of the work om October 1, 1945,
and any such reference by the Commission at this time would mexely

delay the change intended by the legislature in Section 3.202.2.

Decision No. 72226 fully defines all the terms involved and said

decision is confirmed and adopted herein.

o
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The petition for & proposed repoxrt filed by applicant
will be denled for the reason that issuance thereof in this case

where the facts are not in dispute will serve no useful purpose.

Findines of Fact

1. The division of the cost of relocation and improvément
of crossing pxotection at Lancastex Boulevaxd Crossing No. B-405.5,
as provided in the agreement, 50 perxcent to the railroad and 50
pexcent to the County is xeasonable and hereby approved.
2. The Commission finds that the maintenance cost of the
improved automatic protection at Lanczster Boulevard, Crossing
No. B~405.5 in the County of Los Angeles, California, should be
2 apportioned in accordance with Section 1202.2 of the Public
t Utilities Code, SO pexcent to the Southern Pacific Company and

50 percent to the County of Los Angeles.

Conclusions of Law

The cost of maintenance will be apportioned pursuant
to Section 1202.2 of the Public Utilities Code in all cases where
the construction or alteration was completed after October 1, 1965,
without regard to the degree of complction of work as of October 1,
1965, provided there has been no previcus order of the Cezmission
apportioning cost of mzintemance and there has been no unreasonable
delay in completion of the work, and provided also that the division
of the cost of construction znd alteration is found to be reasonable o~

by the Commission.
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The application will be granted.

IT IS ORDERED that the maintenance cost of the improved
grade-crossing protection at Lancaster Boulevard, Crossing
No. B-405.5 is hereby apportioned 50 pexcent to the Southern
Pacific Company and 50 percent to the County of Los Angeles,
pursuant to Section 1202.2 of the Public Utilities Code.

The effective date of this order shall be twenty days
after the date hereof.

s &
Dated at__ San Froneiscn , California, this //

day of_SEPTrMRER , 1968.

Cgmmissioners ;




