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Decision No. 74967 

aEFORE THE PUBLIC UTILITIES COMMISSION OF THE STAlE OF CALIFORNIA 

Cook" s Telephone Answering and Radio, ) 
Inc., and Fresno Mobile RadiO, Inc., ) 

vs. 
Complainants,) 

) 
) 

Jack Loperena, dba Radio Dispatch ) 
Fresno, ) 

Defendant. ) 

----------------------------------) ) 
In the Matter of the suspension snd ) 
investigation on the Commission's own ) 
motion of the tariff sheets and portions ) 
thereof covering the furnishing of "One- ) 
Way Signalling Service" filed under ) 
Advice Letter No.3, by Jack Loperena, ) 
dba Radio Dispatch Fresno. ) 

--------------------------------) 

Case No. 8746 
(Filed January 9, 1968) 

Case No. 8748 
(Filed January 16, 1968) 

Le§tcr W. Spillanf, for complainants in Case 
No. 8746. 

Bruce R. Geetnaert, for Jack Loperena, de
fendant in Case No. 8746 and respondent in 
Case No. 8748. 

John D. Quinley and P~ul Popenoe. Jr-, for the 
Commission staff. 

o PIN ION -.------

Jack Loperena, dba Radio Dispatch Fresno, on December 21, 

1967, under Advice Letter No. 31 filed, among other tariff rates, 

rules and conditions, the words "One-l\Tay Signalling Service" in 

paragraph D, Services Furnished, Cal. P.U.C. Sheet ll-T, Schedule 

No. L-2, Cal. P.U.C. Sheets Nos. 22-T, 23-T, 24~T) 25-T, 26-T and 

27-T, Summary List of Contracts and Deviations, Cal. P.U.C. Sheet 

No. 28~T, and paragraph A.3. of Rule No.2, Cal. P.U.C. Sheet No. 

30-T, which provide a new offering of one-~y tone and voice mes-. 
sage signalling service to vehicle mounted and pocket receivers. 
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On J~nuary 9, 1968 Cook's Telephone Answering and Radio, 

Inc •. , and Fresno Hobile Radio, Inc., filed a complaint, docketed a.s 

Case No .. 8746, in which they "protest ega.ins.~ any acceptance st 

this time of the service offering which is in issue in Case No. 8658, 

(one-way signalling) and, in any event prays that the said tariff, 

filed with Advice Letter No.3, be suspended and order an investi

gation with respect thereto. n 

On January 16, 1968, the Commission issued an "Order of 

Suspension and Investigation" in which it instituted an investigation 

to determine whether said rates, rules, a~d conditions for one-way 

signalling service of Jack Loperena> dba Radio Dispatch Fresno, are 

unreasonable or unlawful in any particular and suspended eo and 

including May 19, 1968 the operation and effectiveness of the ~rds 

"One-Way Signalling SerVice," in paragraph D, Services Furnished, 

Cal. P.U.C. Sheet No. ll-T, and Schedule No. L-2, Cal. P.U.C. Sheets 

Nos. 22-1', 23-T, 24-T, 26-T, 3nd 27-T, Summary List: of Contracts and 

Deviations, Cal. P.U.C. Sheet No. 28·T, and paragraph A.3. of Rule 

No. 2,Ca1. P.U.C. Sheet No. 30-T, filed under Advice Letter No.3. 

By Decision No. 74064, dated April 4, 1968, the period of 

suspension was extended to and including November 19, !968. 

On June 5, 1968 a prehearing conference was held before 

Examiner Gillandcrs at which the matter of scheduling of Case No. 

8746 and Case No. 8748 was discussed. All parties agreed that the 

matters should not be scheduled for hearing until a deCision was 

rendered in Case No.. 8658 - CookTs Telephone Answering and Radio 

Inc., and Fresno Mobile RadiO, Inc., eompleinants vs. Jack Loperena, 

doing bUSiness as RadiO Dispatch Fresno, defenda~t. 
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By Decision No. 74364, dated July 9, 1968, the Commission 
" 

dismissed Case No. 8658. On July 29, 1968 complainant petitioned 

for reconsideration and rehearing. By Decision No. 74597, dated 

August 27, 1968 the Commission denied rehearing. 

After due notice, hearing in the instant matters was 

held on September 18, 19, and 25 at San Francisco, before Examiner 

Gillanders. Neither complainant, nor defendant, nor the staff 

offered any evidence in connection with Case No. 8746. 

As part of its presentation in Case No. 8748 the staff 

produced, through an Associate Utilities Engineer employed in the 

Communications Branch of the Utilities Division, a document entitled 

"Radio Dispatch Fresno One-Way Tone a.nd VOice Paging Serviee Full 

Cost Estimate. ff This document was marked for identification as 

Exhibit No.1. It was not received into evidence as the witness 

would not vouch for the accuracy of some of the figures contained 

therein and was not ~lling to stand cross-examination on said 

figures. 

In place of Exhibit No. 1 for identification, the staff 

introduced a document entitled ffRadio Dispatch Fresno One"'Way Paging 

Service Incremental Cost Analysis .. " This doc\lment was marked for 

identification as Exhibit No.2. After attempting to qualify the 

exhibit. the staff representative offered it into evidence. Ob~ 

jection to the exhibit was expressed by the other parties. 

,After hearing the objections, the staff representative 

withdrew his offer. At this juncture, having nothing mor(i! to pre

sent, the staff ~tness was temporarily excused with the understanding 

that if after hearing the testimony of respondent he wished to pre

sent further testimony or exhibits he would be permitted to do so. 
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Respondent then eook the witness stand and testified that 

by filing Advice Letter No. 3 he did not intend to change any rate, 

but only intended to change the format of the tariff from the FCC 

format to the PUC format. 

Respondent's testimony reveals that he charges his paging 

customers $12.50 per month for message service if the cuatomer owns 

his own pocket pager; that he charges a customer $l5.00 per month 

if the customer uses a pocket pager supplied by the utility and that 

since February, 1968 he has been charging new customers using the 

utility's pocket pager a total of $22.50 per monch. 

The existing tariff sheet on file with this Commission 

(Original Page 14, D.2) sho~ that respondent offers message service 

for $12.50 per month and $10.00 per month for rental of pager eqUip

ment. It is clear therefore that previous to February 1968 be has 

misapplied his tariffs for those customers utilizing the utility's 

pagers. In addition, he testified that even though he, since Feb

ruary, 1968, charges new customers the filed tariff rates he has not 

increased the charge for equipment to customers who signed up for 

service previous to February, 1968. The record thus reveals that 

he is discriminating bett.1een customers. 

Respondent introduced a doc1Jment entitled ItRadio Dispatch 

Fresno One"Way Paging Service Incremental Cost Analysis" ~1ch was 

marked as Exhibit No. 3 And received into evidence. The purpose of 

Exhibit No. 3 ~s to justify a rate of $12.50 per month for message 

service (including maintenance) and an equipment rate of $6.50 per 

month for use of a utility owned pager. As certain figures used by 

respondent 1n Exhibit No. 3 were based upon figures taken from re

spondent's 1967 income tax return, the staff offered a copy of 
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respondent's Schedule C (Form 1040) which showed that Radio Dispatch 

Fresno realized a net profit of $19,279.09 for the year 1967. This 

document was received into evidence as Exh1bit No.4. Radio Dis

patch r'resno engages in the following businesses: 

1. Two-way radio eelephone service 
2. One-way paging service 
3. Telephone answer1ng service 
4. Mountaintop leasing 
5. Radio rental 
6. Radio sales 

The two-way radio telephone service and ehe one-way paging serv1ce 

are conducted as public utility services ~ile the other businesses 

listed above are conducted as nonuti11ty operations. Exhibit No. 4 

contains the revenues and expenses of both the utility and non

utility operat1ons of Radio Dispatch Fresno. Exhibit No. 3 purports 

to allocate to one-way paging service the costs associated with such 

service. Exhibit No. 3 was presented during the afternoon sess10n 

of the hearing held on September 18. The entire hearing held on 

September 19 was devoted to cross-examination regarding Exhibit No.3. 

Cross-examination d1sclosedthat the purpose of exh1bit No.3 was to 

justify the existing $12.50 for message service. It ~s also deter

mined that Exhibit No. 3 ~s developed on a "race-of-return" basis. 

At the close of the hearing the matters were adjourned to September 25. 

Shortly after the hearing began on September 25, respondent 

introduced an exhibit entitled "Radio Dispatch Fresno One-Way Paging 

Se-rvice Incremental Cost Analysis." This doc'Ument was marked and 

received into evidence as Exhibit No.5. Exhibit No. 5 was developed 

on an f~operat1ng ratio basis." Exhibit No. 5 shows e. cost of $11.20 

for message service, a cost of $2.50 for maintenance, and an eqUip

ment cost of $6.66 or a total of $20.36. At the conclUSion of the 

examination of respondent, he was excused. 
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The staff ~tne$S then took the ~tness stand and intro

duced a document entitled "Radio Dispatch Fresno One-Way Paging 

Service Full Cost Estimate. 1I This document wes me.rked and received 

into evidence as Exhibit No.6. Exhibit No. 6 is developed on a 

"rate-of-return" basis. 

The staff witness recommended I based on Exhibit No.6, 

a rate of $10.00 per. month fo~ message service with 100 call allo~ 

ance and 10 cents per overcall. He recommended that the receiver 

rental and maintenance charge be set at $9.00 per month or a mini

mum total of $19.00 per month for paging service using the utilityts 

pocket paging equipment. 

The Commission has before it the follOwing cost analysis: 

Exhibit No. 3 Exhibit No. 5 Exhibit No.6 

Monthly Cost of Mes· 
sage Service $12.50* $11.20 $ 9.93 

Monthly Rent of Util-
ity Pager 6.50 6 .. 66 9.62* 

Mainten&nce of Pager 2.50 
$19 .. 00 $20.36 $19 .. 55 

* Includes $2.50 for maintenance of pager 

Both respondent snd staff testified th~t the allowance 

of $2.50 per month fa.r pager maintenance was based on the fect that 

Motorola (Motorola Communications & Electronics, Inc.) charges $2.50 

per month per pocket pager if the person requiring maintenance signs 

a Motorola maintenance contra.ct. Respondent testified he does not 

use Motorol'aTs maintenance service. He uses the facilities of Fresno 

Electronics,a partnership in which he O'Wt'lS a 50 percent interest. 

Fresno Electronics is not an authorized Motorola Service Station. 

He further testified that he has no records which ~uld show the 
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sctual cost of maintenance but that his receivers require li~tle or 

no maintenance. The staff witness testified that he made no study 

of respondent's m3intenance requirement; thet he did not know if the 

eqUipment required regular maintenance; and chat he did know that 

Motorola cha~ges $14.00 per hour labor on a time and material basis 

to perform maintenance o~ Motorole pocket pagers. This record con

tains not a shred of evidence rega=ding the actual costs incurred by 

respondent for maintenance of pocket pagers. 

Respondent has obtained most of his pocket pagers from 

Motorola under Motorola's standard 60-month lease agreement which 

calls for an initial rental pa~ent a~d 60 equal monthly rental 

payments. Respondent testified that after the required initial 

rental payment he ~uld pay $5.95 per month for 60 months for each 

pocket pager costing $275. In some instances, respondent and 

Motorola enter into an option to purchase agreement covering equip· 

ment under lease from Motoroln which agreement allows the licensee 

at any time during the term of the lease to purchase the equipment. 

Respondent testified he has not requested permission from this Com

mission to enter into such agreements. It appears from the testimony 

so far adduced in this proceeding that such lease and/or lease plus 

option agreements may require authorization by this Commission under 

Section. 818 of the Public Utilities Code. Further hearings will be 

scheduled to investigate this phase of respondentTs operations. 

C.oss-examination of respondent revealed that Exhibit 

No. 3 contained many errors. Likewise, cross-examination of re

spondent revealed numa:ous errors in his Exhibit No.5. Cross

examination of the staff witness on Exhibit No. 6 r~vealed that 
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although he used a rate of return of 8 percent in tlis exhibit he had 

no idea of what a proper rate of return should be for Loperena's 

operation. Although the witness had before him Lopere~fs actual 

tex return, he testified he used a 7 percent rate es t~lst was the 

figure he used in similar calculations for land line telephone com

pcnies. Exhibit No.6, although developed on a rete-of-recurn 

b~sis, includes 1ntere~t charges ~3 an cbove-the-line operating 

expense. 

The fatal defect in Exhibits Nos. 3, 5, and 6 ~s the 

failure of reeponcent and staff to develop their costs based on the 

actual operations of Lo~erena. The record reveals that during the 

evening hours and on ~~c~ends operato~s employed by the Fresno 

County Medical Society actually operate the equipment neces2ary to 

place a page to a doctor on the air. Neither respondent nor the 

staff cor.side~ed this fact in developing the costs of m~ss3ge 

service. The only prc~~tive value that can possibly be assigned to 

Exhibits Nos. 3, 5) and 6 is to show that if the e=rors disclosed 

in the exhibits we~e corrected the end resc:c would be lower cos~s 

for both message service and rental than those d~velopcd in the 

exhibits. It follows, therefore) that the existing t~riff charges 

are too high for these services. 

Findings of Ffct 

1. Responden~'s tariff (Original. Page 14, D.2) shows that 

message service is offered for $l2.50 per month 6nd pager equipment 

rental for $10.00 per month. 

2. Respondent charges $l2.50 per month for message service 

if the customers own his o~ ?age=. 
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3. Respondent charges ~ome of his customers $12.50 per 

month for message service and $2.50 per month additional if the 

customer uses a pager furnished by the utility. 

4. Respondent charges some of his customers $12.50 per 

month for message service and $10.00 per month for use of a utility 

supplied pager. 

5. Respondent pays Motorola $5.95 per month to lease a 

pocket pager based upon a 60-moneh lease. 

6. The record does not reveal the actual costs of rendering 

message service. 

7. The record does revenl th3t $12.50 per month is an un

reasonable charge for message service. 

ConclUSions of Law 

1. Jack Loperena has violated his filed tariff. 

2. Jack Loperena has discriminated between customers by 

charging his tariff rate for ~ece1ver rental to some customers but 

no: to others. 

3. Jack Loperena's filed tariff is unreasonable. 

4. A reasonable charge, based upon this record, for message 

service is $8.00 per month. 

5. A reasonable charge, based upon this record, is $6.00 per 

month for receiver rental. 

6. The charges for message service snd receiver rental re

quested by Advice Letter No. 3 are unre~sonable. 

7. The suspension ordered by Decision No. 74064 should be 

made permanent. 

S. Jack Loperena should be ordered to file new tariffs for 

one-~y message service and rental of pager equipment. 
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9. Case No. 8746 should be dismissed for lack of prosecu· 

tion. 

o R D E R -------
IT IS ORDERED that: 

1. Case No. 8746 is dismissed. 

2. The suspension of the words TTOne-Way Signalling Service" 

in paragraph D, Services Furnished, Cal. P.U.C. Sheet No. ii-I, and 

Schedule No. C-2, Cal. P.U.C. Sheets Nos. 22-T, 23~t, 24-T, 26-T, 

and 27-t, Summary List of Contracts and Deviations, Cal. P.U.C. 

Sheet No. 28-!, and paragraph A.S. of Rule No.2, Cal. P.U.C. Sheet 

No. SO-I, filed by Jack Loperena, dba Radio D~spatch Fresno, by 

Advice Letter No. 3 is hereby made permanent. 

3. On the effective date of this order, respondent must file 

a revised rate schedule of $8.00 per month for message service with 

unlimited calls and a receiver rental charge of $6.00 per month. 

Such charges to replace the existing charges shown in respondent's 

tariff on Original Page 14, D.2. Such filing shall comply ~th 

General Order No. 96-A. The effective date of the filing shall be 

four days after the date of filing. The revised schedule shall 

apply only to service rendered on snd after the effective date 

thereof. 

4. Respondent shall cease and deSist from charging and 

collecting compensation for the fu~nishing of message service and/or 

receiver rental in a lesser amount than the rates and charges pre

scribed by this Commission. 

S. The submission heretofore entered in Case No. 8748 is 

set aside and the matter reopened for further hearing before such 
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Commissioner and/or Examiner and ~t such ttme and place as later 

may be designated by notice of the Secretary for the purpose of 

determining if respondent's leases ~th Motorola require author1Z8~ 

t10n of this Commission and whether or not any other practices of 

respondent are unlawful or unreasonable. 

The effective date of this order shall be the date 

hereof .. 

DAted at ___ S_.'lll_F'r_l'l_ll_Cl..;,.·SC;,;:O;..,· __ , California, this _/_Y_~_ 
day of __ Nn .... v_t:'M--!ilR .. r:R .......... ____ , 1166 f 

~ - ................ .. . ~-
< .. ,. ' .. -

....... - " 

,. -:fiz k ::: -V;cf Cfl1i ,' .. ". ",\ ~ •. , 
•• - ~r. 

~~1:.:l.t>.::1 Sj':lons. 11'. ·C'O:::.mlz::;'i'O:lCr _______ ··_· ... ·m ... _ 
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