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OPINION

This is a complaint by Victor Viviano, doing business as
Victor's Drapery Cleaners (hereinafter referred to as Viviano),
against The Pacific Telephone & Telegraph Company (heveinafter
referred to as PT&T). Viviano seeks herein an ordexr which would
(1) require PT&T to accept an advertisement irn the yellow pages of
the Southern Alameda County Directory using & superlative woxrd or
(2) which would preclude the use of superlatives in any advertisement
for any advertiser fu the yellow pages.

A duly noticed public hearing was held in this matter
before Examiner Jarvis at San Francisco on May 28, 1968. The
matter was submitted subject to the filing of 2 late-filed exhibit
which was received.

Vivieno commenced his present business in February of
1967. A few months thereafter he was solicited by & representative

of PT&T to place classified advertising in the yallow pages of the
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Southern Alameda County Directory.l/ Viviano autherlzed the

placemens of an advertisement in the yellow pages which included
as part of its text the words "East Bay's largest Drapery Cleaners".
PT&T, after discussions and correspondence with Viviano, refused to
include the languege in the ad and the present proceeding ensued.
PT&T countends that the concern of government 15 focusing
more and more on the exploitation of the consumer; that legislation
has been enacted or introcduced dealing with "truth in labeling”,
"truth in packaging™, "truth in lending”, and "truth in advertising";
that PTST considers itself a leader in the fleld of truth in
advertising in connection with the yellow pages; that PT&T has
cooperated with Better Businecs Bureaus and Consumers Counsels to
prevent misleading advertising in the yellow pages and that its
regulations and restrictions dealing with the use of superlatives
in the yellow pages are 3 vehicle to assist in providing for truth
in advertising therein. The Commission takes official nctice that
varlous advertisers in the yellow pages use superlatives. There is
nothing in this record which would indicate that the use of
superlatives in yellow page advertising is illegal; that it is
illegal for PT&T to promulgate regulations dealing with the use of
superlatives in yellow page advertising or that the application of
PT&I's rules dealing with the use of superlatives in yellow page
advertising 1s generally carried out in such a way that it is
illegal. Unless, as hereinafter indicated, portions of the
regulations are illlegel, unjust or arbitrary cn their face, it

would be manifestly unfair to consider the question of whether

1/ Viviano cleims that the solicitation occurred on May 1, 1968.
PT&T contends that it occurred on July 7, 1968. The precise
date of the sollcitation is not determinative of any matter
herein and need not be further considered.
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superlatives should be eliminated from yellow page advertising
without affording the oppcrtunity to these presently using
superlatives to perticipate in the procezding. The Commission

1s of the opinicn that there is nothing in thls recoxrd which would

justify a finding that all superletives should be elimincted from

the text of advertisements sppearing in the yellow pages.

Viviano contends that in the present situation PT&T's
application of its regulations dealing with superlatives has been
unjust, arbitrary and discriminatory as to him. Items 7 and 10
of PT&T's Tariff No. 39-T provide as follows:

"7. The Company resexrves the right to accept or
refuse any cdvertising when such action will nct
result in unlawful discrimination. Such acsept-
ance or refusal is subject to the review of the
Public Utilities Commission of the State of
California."

"10. Keasonable care will be exercised to
preveat the publication of advertisements or
listings which may be misleading, and the

Company assumes no responsibility with respect

to the au:hen:icity of advertising copy furnished
by aay advertiser.”

Under the guthority of these teriff provisions, PT&I has promulgated
yellow page regulations and restrictions. These include the
following:

"SUPERLATIVES

"The use of superlatives like 'greatest,' 'largest,'
'best,’ 'mest complete,’ etc. in advertising copy

i1s NOT permitted unless, in fact, it be a true
statement. Before any superlative may be used, it
must not only be true, but must also ba recognized
by others in the same line of business, or recog-
nized trade asseciztions.

"The 2ales person ghould investigute the cupssiutive
and obtaln proof of its claim SEFORE it is accepted
by the sales management.




"The followling are examples of superlatives stated
in an objectiornal manner sad similar statements
that are accepteble:

OBJECTIONABLE:
The finesx.
The lowest price ever offered.
The best buy in town.
Unrivaled in fine queliity.
Unheard of prices.
We give you the most for your dollar.

ACCEPTABLE:
No finer.
The lowest price WE ever offered.
ONE of the best buys in town.
Unaxcelled in fine cueality.
Amezingly low prices.
We give you exceptional value for your dollar.

NOTE: If an advertiser qualifies to use a superla-
tive as outlined above and wants to use it
in copy such as: 'The largest twansmission
fixm in the West.' The Sales person might
want to attempt to further qua«ify this state-
ment by asking the advertiser what he means
by ‘'largzest.’

Is it the size of his bullding thet make
his £Lz=m the larpgest?

is it the mumber of employees that makes
this firm the largest?

Is it the number of outlets that makes
his firm the largest?

Is it the stock of transmissions he has
on hard that makes his £lrm the lergest?

it would be far detter for the advertiser to
convey the correct message to the directory user.

Some copy suggestions that could be used are as
foilows:

'Qur shop is the largest exclusive transmission
firm in the West.'

"Our 4C specialists are the lergest zroup of
exclusive transmission repoirmen in the West.

'With our thirty outlets, we arxe the largest
chain in the West.'

'We have the largest selection of reedy to
install transmissions in the West.'"




"SUPERIORITY CLAINMS

"Copy that infers or states claims of superioxity
over competing products and services will not be
accepted unless proof of such cleim Ls obtained
from recognized trade associations, or others in
the same line of business.

Examples of Superiority claimsg are:

L. 'An suto paint job that lasts twice as
long as any other at the same price.'

2. 'Dou%hnut nachine that increases profits
by &42%.°

'Reducing method thar doec the same job
2s others but iIin half the time.'

"Weatherstripping that teduces heat biils
32% more than eny other on the market.'

5. 'Speark plug adspier that reduces gssoline
bills at least 18 dollars a year.'

"Unless such 'questiomable' claims can be substentiated
by reasonably accepted proof, they will not be permitted.
The sales person should investigete the superlative and
obtein proof ot its cleim BEFORE it Ls zaccepted by thae
advertising sales managex."

"SLOGANS

"Many firms have for years promoted slogans containing
aggressive statements which they are willing to stand
behind. These slogans have become moxe or less
accepted by the public over a pericd cf time, possibly
because the public remembers that the quality of the
product has beeén consistently high. It may te that

the public does not teke such clogans Literally or at
face value and is inclined to discount then unconsclously
without being irritated by them. Examples of such
slogans are: 'When better sutomobiles are built, Builck
will buiid them,' 'The cholcest product of the brewer's
art' (Falstaff Beer).

"In some cases the advertiser purposely uses a slogan

in & figurative semse and does not intend to be taken in
a2 literel scnse. The Sherwin-Willizms trademark is a
can of paint pouring over the earth's globe and the
assoclated phrese, 'SWP covers the earth,' could be
interpreted only o5 a figure of speech and act as 2
matter of fact. The clogsa, 'A steak with a cauce ot
of this woxid,' is obviously not intended to be
interpreted litersily.




"Slogans which have been promoted over a ileng period

of time have a value which tae advertiser often caznot
afford to relinquish. They identify the product in the
public mind, end are accepted by the public without
challenge; also by other weputable advertising media.
Such siogans will not be rejected for direectory
advertising. Cere should Le exercised, however, against
the acceptance ¢f so~called slogans of extravcgant and
exaggerated vwordlng, coined for the obvious purpose of
directory advertising."

Before considering the evidence dealing with the Viviano's comten-
tion, we note that the Commisszilon is of the opinion that the

portion of PT4&T's regulaticns dealing with the vee of superlatives

Wﬂi&h gEQtQS tk&t uBefore any superlative mey be used, it must not
only be true, but must also be recegnizad DY others in the seme line

of business or recognized trade assoclations” 15 on Lts face
arbitrary, unjust and unreasonable imsofer ss it requizes more

than the establishment of the truth of the statement. For example,
1f laboratory tests of &ll brands of milk sold im the City of

Los Angeles indicate that Brand ¥ has more ercam in it than any

of the other brands ard thet Brand X has a higher butterfat content
then any of the other brands and Brand X desizes to fnciude in an
acvertisement in the yellew pages of the Los Angeles Telephone
Directoxy thet its milk Ls the "excamiest" it should be entitled
te do so whether or not its competitors or 2 daliywen's assoclation,
affirmatively support the contention. As hereinsfter indicated,
whether or not something is recognized by others in the same line
of business or recognized by trade 2ssociazions may be two tests

of whether something Zs true. However, 1f she truth of the
superliative is estzbliched by other means, it is vafadir, unjust
aad arbitrary =0 deny the edvertiser the wight to use the truth in
an advertisement becsuse of inaction on the part of compatitors or

trade acsociations. In fact, PT&T's directory sales supervisor
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testified that in practice the cempany would accept a superlative
1f the truth were established whether or not it was recognized by
competitors or & trade assoclation:

"EXAMINER JARVIS: As I recd the fnce of this
instruction, it 15 rot only that it has to be txve,
but in addition to the truth cf it, Lt must also be
recognized by a txede association and by competitors.

"THE WITNESS: I see vour point, Mr. Examiner, now
that I leok at this closely.

"In actual practice, 1f @& man wishing £o claim &
superlative can establish the truth of the superlative,

t would be accepted Sor publication without the second
qualification which you read here.

"If it is true, it is true and we would accept it.

"EXAMINZR JARVIS: Well, supposing you have the Lirst
digzounter in the history of Son Francisco and he is
competing with department stores, who are his competitors,
and the Retall Dry Goods Association represents essentially
the departaent stores, and he wants to say, 'I do the
greactest volume in radios,’ or men's sults, or scmetihing
iike that.

"Now, do you realistically expect that the Assocletion,
vhich is attempting to thwart this new type of economic
endeavox, ic going te give an endowscement or that the
department scores ars going to glve the fLirst dizcount
store an endorsoment?

"THE WITNESS: Well, I can cnly say this, Mr. Excminer,

£ the claimant cen establish his suparlative clalm as being




true, then we would accept it wegardless of tae fact that
some associetion might not subsceribe to it.

"As a matter of fact, I think yocu heve called our

attention to perhaps even a typographical error in this.
We would not deny a true superlative just because a trade
assoclation did not subseribe to the truth of it. It was,
in fact, true.

"Do you follow me?

"EXAMINER JARVIS: Yes."

The Commission is of the opinion thaet FT&T's yellow page regulations

dealing with superlatives should be changed to provide for acceptance
of & superlative when tha truth thexeof has been esteblished,

whether or not the superlative is recognized by competitors or trade

associations.

Vivicno does not dispute that in order to cdveutise in
the yellow pages that he is the "Zast Bay's Largect Deapery Clesners”
he must establish the truth thereof. He contends, however, that
PT&T has been arbitrary, unreasonabie and discrimirnatory with
respect to the mode of proof which is acceptadble. The evidence
indicates that PT&T told Viviano that he could establish the truth
of the requested superlative by an unspecifiad number of letters
from otiiers in the same iine of tusiness or by 2 letter fxom &
trade jourmal or txade association.

Viviane, in attempting to comply with the requlrementcs,
obtained a letter from Brite Cleaners located Iin Alemeda, California,
which stated thet te the owner’s nelief Viviano was the largest

rapery cleener in the East Bay. The evidence indicates that at

the time the letter was furmished Brite Cizaners did approximately
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one-third of the drapery cleaning for Viviano, and that at the time
of hearing, it did approximately all of the drapery cleaning for
Viviano. Viviano also furnished PI&T copies of advertisements
which eppeared in newspupers in the Zact 3ay. Some of these
advertisements contained the stetement that Viviano was the East
Bay's largest drapery cleamer. At the hearing Vivieno testified
that he had advertised on twe rodio stetions inm the Sen Frencisco
Bay Axea and that these radio advertisements contained the statement
that he was the East Bay's largest drapery cleaner. Viviano also
sent a letter to PT&T which indicated that his clefm to e the East
Bay's largest drapery cleaner wes tesed upon velume and &lleged
that his volume exceeded $20C0 per week and was incrcssing. PIT&T
did not accept the proffered materisl as proof of the superlacive.
Viviano was informed that in ordexr to prove the superlative, it
was necessary for him to secure an unspecified number of additional
letters from persons in the zome business or a letter from a trede
essociation or trade journal.

iviano contends that it iz unfalr and unreclictic to

meke him go to his ccmpetitors to obtain proof of his gtatcsent.

He indicates that even if a competitor believes the superlstive o

be true, there is no compulsion to requlire the competitor to write
the regquested letter or in any way state his belief. Viviono eico
contends thet there is no trade assoclation or trade journal which
deals with drapery cleanmevs. He bases this conteation upon &
distinction betwean drupery cleaners and dry cleaners. In stpport
of this contention, he points te the fact that drapery cleaners and
dry cleaners are given separate listings in the yelleow peges of

the telephone directory and slleges that 1t is not necessary for a
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drapery cleaner to be licensed by the State of Califormia whereas
it is necessary for a dry cleaner to be so licensed.

PTS&T contends that since the life of a telephone directery
is approximately 12 months, it has a greater duty than & newspapev or
radio station to scrutinize thz content of an advertisement to be
sure that it is not misleading. It contends that the letter from
Brite Cleaners and the newspaper ads proffered by Viviano were not
sufficient to establish his claim that he is the East Bey's largest
dry cleaner and that it acted reasonably within its rules to deny
the use of the requested superlative. PTS&T takes the position that
a drapery cleaner is a type of dry cleaner; that the fact that
drapery cleaners and dry cleaners have separate listings in the
yellow pages of the telephone directory is for the convenience of
the directory user and does not indicate an inherent difference
between the two categories listed; that if the State of California
does not require licensing of drapery cleaners, it is due to an
oversight rather than an inherent difference between the two types
of dry cleaners; that there is a dry cleaners assoclation and
trade magazine in California and that the requirement that Viviano
obtain letters from those engaged in the same business or from the
trade association or journmal indicating that he is the East Bay's
largest drapery cleaner is not unrcasonable.

The Commission expresses no opinion as to whether a
drapery cleaner is required to obtain a license from the State of
California. (See Business and Professions Code § 9501, 9540-42.)

It 1s not necessary to wesolve this question in the deterxrmination
of the proceeding presently before us. The Commission is of the
opinion that PI&T acted reasonably on the evidence initially before

it in denying Viviano the use of the superlative. At the time the




denial wes made, Viviano had been in business less than onme year and

the only evidence in support of his claim was & letter f£rom one of

his subcontractors and self-serving advertisemants. The Commission
is, however, of the opinion that PI&T's inclstence that the superla-
tive may only be proved by letters from competitors or & letter
from a trade journal or associetien is unjust, unreasonable and
axrbitrary.

The California Supceme Court has held that PIET, &s a
regulated pubilic utility, is subject to consiitutional restrictions
which may not apply to nonregulated private enterprises (duntley vs.
Public Utilities Commiszion - Adv. Cal., 69 Cal. Rptr. 605, 610).

In this connection the courts have held thut an econcmic wight
cannot be made dependent upon the unrestricted discrezion or whim

of one's competitors (Blumenthel vs. Board of Medical Examiners,

57 Cal. 24, 228, 235-35; Wilke & Holzheisexr. Ine. vs. Dept. of

Alcoholic Beverage Control, 65 Cal. 2nd, 349, 356; Allied Provertics

vs. Dept. of Alcoholie Beversge Control, 53 Ceal. 2nd, 141, 151;

State Board vs. Thrift-D-Luw Cleaners, 40 Cel. 2nd, 436, 448), Iin

Blumenthel the California Supreme Court struck dowm Seeticn 2552,
Subsection (a) of the Business and Professiomns Code becauvse that
section iimited the requirements for obtalning en optician’s license
to two ways, neither of which was necessarily superior to others,
and geve virtually absclute 2conemic control of entry into that
profession to existing opiicians.

The court stated:

"The concluzion iz inescapable that the
experience necessary to quaiify & pergon to dispense
optical goods, whatever level of expertise ls demanded,
is obtainable in a vuriety of ways. By prescribing

that such experience may be obtained in only two ways,
neither of which may recsonably be thought to be




superlior to others, subdivision (a) contravenes
the constitutional requirement thaet regulatory
legislation avoid arbitrary and unrecasonable
classifications.”

"The conclusion that Section 2552, subdivision
(a) is invalid 1s reinforced by other censiderations.
It confers upon presently licensed dispensing
opticians the unlimited and un§uided power to exclude
from their profession any or all persons. 'While
the delegation of govermmental authority to an admini-
strative body is proper Iin some instanczc, the
delegation of absolute legislative discrotion is not.
To avoid such a result it is necessary that a dele-
gating statute establish an ascertainable standard
to guide the administrative body. Hexe the statute
assumes to confer legislative authority upon those
who are directly interested in the operation of the
regulatory rule and its penal provisions with no
guide for the exercise of the delegated authority.'"

L

"The absence of such standards, or safeguards
(see 1 Davis, Administrative Law Treatise, §2.15,
pp. 148-151), renders effective review of the
exercise of the delegated power impossible. If
Section 2552, subdivision (a) is sustained, persons
excluded from the occupation of optical dispensing
because of the refusal of licensed opticians to
employ them for the five-year period, no matter
what the reason for such refusal might be, will
have no remedy, for licensed opticians are under
no duty to employ anyone, for five years or for
any other perioed. Moreover, presently licensed
dispensing opticians will be given virtually
absolute economic control over those employees who
are required to serve under them in oxder to attain
future professional objectives." (57 Cal. 24, 228,
at pp. 235-36.)

Here also PT&T's regulations cre too restrictive with respect to
permitting an advertiser to establish the truth of a sunerlative.

By the foregoing, the Commission does not mean to imply

that in establishing the truth of a claimed superlative, PT&T may

not rely upon statements of persons engaged in similar businesses
or statements made by trade assoclations or trade jourmals. We do

hold thet PT&T must accept other reasonable modes of proof.
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The Commission agrees with the corntention of PT&T that
the burden of establishing the truth of a superlative rests with
the person asserting it. As indicated, we believe that PT&T
initially acted reasonably in denying Viviano the use of the
superlative on the proofs submittad. However, the Commission is
of the opinion that PT&T should now be required to accept Vivieno's
ad with the proffered superlative. The record indicates the basis
upon which Viviane claims to be the East Bay's largest drapery
cleaner, that he has advertisad himself as such in newspapers and on
radio and that no one complained about any of these ads or challenged
the superlative therein. The only evidence in the record to negate
the claimed superlative is the testimony of PT&T's directory sales
supexvisor who stated that his subordinates centacted two dry
cleaners in Oekland, that each said they would not "undertake &
judgment as to who was the largest™ drepery cleaner in the East Bay,
but that someone connected with one of the firms saild that, in hkis
opinion, Viviano was not the largest. The Commission believes that
little weight should be given to this testimony. Nome of the
parties to the conversations testified at the hearingQ What was
sald or represented is not before us.' The facts, if any, upon which
the Ozkland dry cleaner relied in forming his opinion are not

disclosed. The record indicates that the Caklend dry cleaner was

not informed of Viviano's alleged volume and newspaper advertising

using the superlative.
PT&T's duty, under Item 10 of its teriff, is to use
reasonable care in preventing the putlication of misleading adver-

tising. It is not a guarantor of the truth of an ad. Secction 17500

Of the Buslness and Professions Code provides that:




"It is unlawful for any person, firm, corporation
or association, or any employee thereof with
intent directly or indirectly to dispose of real
or personal property or to perform sexrvices, pro-
fessional or otherwise, oxr anything of aay nature
whatsoever or to ianduce the public to enter into
any obligation relating thereto, to make or dis-
seminate or cause to be made or disseminated
before the public in this State, in any newspaper
or other publication, or any advertising device,
or by public¢ outery oxr proclemation, ox In any
other manner or means whatever, any statement,
concerning such real or personal property or
services, professional or otherwise, ox concern=
ing any circumstance or matter of fact connected
with the proposed performance or disposition
thereof, which is untrve or misleading, and which
is known, or which by the exercise of reasonable
care should be knowm, to be untrue or micleading,
or for any such person, firm, or coxporation to so
make or disseminate oxr cause to be so made orx
disseminated any such statemeat as part of a plan
or scheme with the intent not to seil such personal
property or sexvices, professional or otherwise, so
advertised at the price stated therein, oxr as so
edvertised.”

Violation of Section 17500 is a2 misdemeanor punisheble by a maximum
of six months imprisonment, or a fime of $500, or both. (Business
& Professions Code §17534; Penal Code §19.) It has been held that:

"Irrespective of its truth or falsity, any state-

ment which is deceptive or merely misleading,

without intent to deceive, violates the statute.

People v. Wahl, 1940, 29 Cal. App. 2d Supp. 771;

P.2d 550.7 (Audio Fidelity, Inec. v. High
Fidelity Recordings. inc., 283 F. 24 551, 555.)

If PT&T acts properly under Item 10 of its tariff it is also

protected under Section 17502 of the Business and Professions Code

which provides that:

"his article does not apply to any visual or sound
radio broadcasting station or to any publisher of a
newspaper, maghzine, or other publication, who
broedcasts or publishes an advertisement in good
faith, without knowledge of its false, deceptive,
or misleading character."
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If Viviano's claimed superlative is false, he may be subjeet
to criminal prosecution. In addition, anyone who can prove his use
of the superlative to be false can bring an action in the Superior
Court and have Viviano restrained from using it under Civil Code

Section 3369 which provides in part that:

”
- - -

"2. Any person performing or proposing to perform
an act of unfair comperition within this State may
be enjoined in any court of competent jurisdiction.

"3. As used in thic section, unfeir competition shall
mean and include unlswful, unfalr or fraudulent business

practice and unfalr, untrue or misleading advertising
and any act denounced by Business and Professions Code

Sections 17500 to 17535, inclusive.

"4, As used in this section, the term person shall

mean and include natural persons, corporztions, firms,

partnerships, joint stock compenies, asgoclations and
other orgznizations of persons.

"5. Actions for injunction under this section may be

prosecuted by the Attorney General or any district

attorney in this State in the name of the pecple of

the State of California upon thelr own complaint ox

upon the complaint of any board, officer, person,

corporation or assoclation or by eny person acting

for the interests of itself, its members or the

general public.”

While PI&T's yellow page regulations call for establishing
the truth of & claimed superlative, what is really required is
reasonable proof to satisfy its duty under Section 17502 of the
Business and Professions Code and Item 10 of its cariff. This is
80 because PT&T has no legal power to compel the production of
evidence which could bear upon the question. Its determination of

truth or falsity of a cleimed superlative is not binding on enyone.
Furthexrmore, all superlatives are not immutable. Some may be

transitory. Whoever 1s the largest mexchant Iin an area today may

ot be tomorrow.




We have held that the use of a superlative cannot solely
be dependent on action by competitors or a trade association. The
zeccord here discloses that Viviano has advertised himself in news-
papers as the East Bay's largest drapery cleener from March 1967
until the date of the hearing and, on occasion, has so advertised
on two radio stations in the East Bay Area. If the claimed superla~
tive is not true, this continuous course of conduct exposed Viviano
to prosecution under Section 17500 of the Business end Professions
Code and to injunctive sanctions under Section 3369 of the Civil
Code. The record indicates that no one to date has sought to imweke
either of these code sections cgainst Viviano or complained about
his advertisements using the superlative here in question. We do not
mean to hold that in oxrder for PT&T to refuse to permit the use of a
claimed superlative it is necessarxy that there be a criminal
prosecution or suit for injunctive relief. Other, less cumbersome
or dramatic facts may suffice. In the present case the record
discloses that except for hearsay testimony reflecting the unsubstan-
tiated opinion of an unnamed Oakland dry cleaner, there is no evidence
to controvert Viviano's cleimed superlative. In the circumstances,
the Commission is of the opinion that PT&T should be required to
accept yellow page advertising containing the requested superlative
until such time as facts may be brought to its attention that

indiczcte it may not be true.

Oa September 27, 1968, Viviano f£iled a Petitlon to Set

Aside Submission for the purpose of producing additionsl evidence.

The Commission has considered the petition and is of the opinion

that it does not state facts, which, if true, would justify xreopening
the proceeding at this time. There is nothing alleged in the petition
which would tend to prove the truth of the requested superlative. The

petirion will be denied.
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No other points require discussion. The Commission
makes the following findings and conclusions.
Findings of Faet

l. Viviano commenced doing business as Victor's Drapery
Cleaners in February of 1967.

2. Sometime during the period fzom May 1, 1968 to July 7,
1968, Viviano was solicited by a representative of PT&T to plece
advertising copy in the yellow pages of PT&T's Southern Alameda
County Telephone Directory.

3. In respomse to the aforesaid sclicitation Viviano
tendered an advertisement which included in its copy the statement
that Victor's Drapery Clzanexrs is the "East Bay's Largest Drapery
Cleaners.”

4. PT&T refused to accept the ad as long as it contained the

superlative that Viviano is the East Bay's largest drapery cleaner.

5. PT&T told Vivieno that before it would accept the

requested aforesaid superlative it was necessary for him to establish
the truth thereof. It further told Viviano that the only wey he
could establish the truth thereof was by an unspecified number of
letters from persons in a similar business or by a letter from a
trade association or a trade publication which indicated the txuth

of Viviano's contention.

6. On August 4, 1967 Viviano secured a letter from Brite
Cleaners of Alameda, California, which stated that to the best of
its owner's knowledge Viviano i1s the largest drapery cleaner in the
East Bay. At the time said letter was obtained, Brite Cleaners
did approximately one-third of the drapery dry cleaning for Viviano.
At the time of the hearing, Brite Cleancrs did almost all of the

dreapery dry cleaning for Viviano.




7. Viviano submitted to representatives of PT&T coples of
advertisements which appeared in newspapers in the East Bay, some
of which contained the statement that Viviano was the East Bay's
largest drapery cleaner.

8. From March 27, 1967 until May 28, 1968, Viviano hss
frequently advertised himself in newspapers of general circulation
as belng the largest drapery cleaner in the East Bay.

9. Between March 27, 1967 and May 28, 1968, Viviano, on
occasion, has advertised himself over radio stations KPAT and KNEW
&s being the East Bay's largest cdrapery cleaner.

10. No one has complained sbout or contended the accuracy of
Viviano's claim in the aforeszid newspaper and radio advertisements.

1l. PT&T acted reasonably in initially denying Viviano the
use of the requested superlative on the evidence which was submitted

to 1it.

12. There is nothing in this record which would support a

finding that the use of all cuperlatives should be eliminated

from the yellow pages of telephone directories.

13. The portion of PT&T's yellow page regulations and
restrictions dealing with superlaﬁives which provides that "Before
any superlative may be used, it must not only be true, but must also
be recognized by others in the same line of business, or recognized
trade éssociations" s unjust, unreasonable and arbitrary.

14. PT&T acted in an unjust, unreasonable and erbitrary
ranner when it told Viviano that the only ways in which he could
prove the txuth of the requested superlative were by letters from
others in the same line of business or by a letter from a recogunized

trade association oxr trade publication.
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15. Vivieno has done all that should reasonably be required
to be pexrmitted to use the requested superlative until such time as
it may be shown that the superlative is not true.

16. On September 27, 1968, Viviano filed a Petition to Set
Aside Submission. The petition does not state facts sufficient to
warrant reopening of this matter.

Conclusions of Law

1. PT&T should be oxdered to delete from its yellow page
regulations and restrictions thet portion dealing with superlatives
which states: "Before any superlative may be used, it must not
only be true, but must also be vecognized by others in the same line
of business, or recognized trade associations.”

2. PT&T chould be ordered, in the application of its yellow
page regulations and restrictions dealing with superlatives,

superiority claims and slogans, to cezse limiting the mode of proof

of such superlatives, superiority claims or slogens to those in the

seme line of business or recognized trade associations and permit
the truth thereof to be estabiished by any reasonable means of proof.

3. PT&T should be ordered to permit Viviano to use the
supexlative "East Bay's Largest Drapery Cleaner" in his yellow page
advertising until cuch time as it may become awarxe of facts which
indicate that the guperlative 13 not true.

4. The Petition to Set Aside Submicsion should be denied.

IT IS ORDERED that:

1. The Pacific Telephone and Telegreph Company (herein-
after referred to as PT&T) shall delete from its yellow page

reguiations and restrictions that portion of them dealing with
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superlatives which states that: "Before any superlative may be

used, it must not only be true, but must also be recognized by

others in the same line of business or recognized trade associa-

tions.” PIST shall inform its employees, representatives and
agents that if an advertiser establishes the truth of any
superlative by any means it 1s not necessary that the truth be
recognized by others in the same line of busiress or recognized
trade agsociations in order to have the superlative appear in an
advertisement in the yellow pages of a telephone directory;

2, PT&T shall revise its yellow page regulations and
restrictions dealing with superlatives, superiority claims and
slogans to provide that the mode of proving the truth of any
claimed superlative, superiority claim or slogan shall not be
limited solely to recognition by others in the same line of
business or recognized trade associlations, but shall include
any reasonable method of establishing the truth of the superxla-~
tive superiority claim or slogan asserted.

3. PT&T shall permit Viviano to include in his advertising
in the yellow pages of any directory in which he may advertise
the statement "East Bay's Largest Drapery Cleaner” until such
time as PI&T may become aware of facts which indicate that said

statenent i{s not true.




4. The Petition to Set Aside Submission is denied.
The effective date of this order shall be twenty days
after the date hereof.
Dated at _gpp Krancisco , California, this Zed_

day of _ DECEMBER , 1968.

Menifer

NP Tyt

Ccmmissi?ers

Commissioner Poter E. Mitckhell, Yelnp
necossarily absent, 2id not participate
in the disposition of this procceding.




