
Decision No. _7_5_3_1_1_" __ 
ORICINAL 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STAl'E OF CALIFORNIA 

In the Matter of the Application ) 
of J. D. TRANSPORTATION CO. ~ for) 
authority to execute and deliver ) 
a Security Agreement. ) 

-------------------------) 

Application No. 50392 
(Filed July 167 1968) 

Severson, Werson, Be:-ke and Bull, by B~rnardu~ 
c~ Smit, for J. D. Transportation Co., cpp11-
cant .. 

Joh~ F. L~s, for Simplex Wire & Cable Company, 
interested party. 

Janice E. Kerr, Counsel, for the C~ssion staff. 

J. D. Transportation Co. (J. D.)~ a California corporat~on, 

doing busin~ss as Harbor Truck Lines, seeks ~uthority unde= Sec~1on 

851 of the Public Utilities Code to iS$ue a chattel mortgage to 

Simplex Wire & Cable Com9any, e corporation ~~th prineipal offices 

in Cambrtdge, Y~ssachusetts (hereinafter sometimes called Stmplex). 

The terms of the secu=ity agreement embodying said chattel mortgage 

is set ou~ in E,e~ibit A to the ap~lication. J. D. holds operative 

authority as a h1gh~y common c~i~r and es ~ public u~il!~7 ware-
1/ 

houseman.-

,.. Public hearing was held before Examiner Mallory in San 

Francisco on October 24, 1968. At that t1:ne evidence was presented 

by a representative of Simplex. !he Commission staff counsel requested 

11 J. D.'s certificate to operate as a high~y common ear=icr ~s 
issued pu~suant to DeCision No. 59567, dated February l~ 1960, 
in Application No. 41770. It authorized service bet~en Los 
Angeles and Lamanda Pa=k. J. D.TC ee=t~ficatc to 0~~4=e as e 
public utility" ~rehouseman was issued p~~s~t to Decision No. 
08917) dated Ap=11 20) 1965, in Application No. 47226. It 
authorized the operation of 31,200 square feet of ~rehouse 
space in the City of Los Angeles. 
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that the president of J. D. be ~de available to ve=ify the st:.e.te­

men~s attested t:o by him in the application, principally those con­

cerning the financial status of applicant and the nature of the 

debt. Th~ matter was temporarily removed from the calendar, pend­

ing notification by eounsel as to the date s~h wi~ness would be 

~de available. By letter dated Dec~ber 26, 1968, counsel advised 

the Commission that J. D. declines to produce further test!mony, 

and desires to submit the metter b~sed ~~on the record adduced et .. 
the October 24 hearing. Sta££ eounsel ~s no objection to submis­

sion on this basis. Therefore, this m:.t~er is ~aken under subrnissio:.l 

as of December 30, 1968·, the date of :'cee1pt of :he request for sub­

mission. 

The evidence ecld" ':ed. at the hear1.:lg relate<! to the events 

giving rise to cae debt f07wh1eh the c~~b=ance is sought, and 

the ma::ll'l~r in 'Whic!'\ S~plex Geterrdncd ::'le ~:~ountc d'.!e to it: from 

J. D. Accorr!1ng to the testi:non~" of SUlplcxTs m~:'les:;, the d(!c~ 

~rose ~s a res~t of the iss~~ce of freigh: bil~= by J. D. :0= ~hich 
no tra:'l.zporta:l:ioi.'l services were pcrfo:'I'aC:<!. Bcca'l.:.s~ 0: Simplex's 

a.rrc.ngonl·~r,t fo't' th.e p.s.yment of fr~ight charg~s ~ S!.mplc:( did :Lot dis­

cover th~ m1s-bill~ngs for a period of about two yearc. A co~c=ieoe 

of the f::-eigat bills submitted by J. D .. with deliver.! reeeipts 

assertedly showed that Simplex had oeen billed for transportation 

services in excess of those actually perfo:med 1~ an ~o~t exee~din~ 

$297,000. A separate analysis was made by J. D .. which indicated a 

lesser amount. Through n~go:1at1on bet~e~ attorneys £0= J. D. sr.o 
for Simplex, an agreement was reached thet the overbilling invo~ved 

was $226,829.01. The parties allegedly agreed t~t 4 deb~ 0: tn1s 

.runount existed~ and that ,;,epayment thereof would be mede on a. per1odi<: 
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basis by J. D. Assertedly, J. D. had repaid $62,250.25. The wit­

ness testified that the remaining indebtedness, as of ~he date of the 

hearing, was $199,693.62. !he witness ·further testified that J. D. 

had agreed to repay this indebtedne~s by making regular payments to 

Stmplex at the rate of $1,500 per week. Assertedly, regular payments 

of this amount are being received. 

The witness for S~plex further testified that J. D. had 

agreed to secure the debt deseribed above by entering into the 

security agreement for which authority is sought in the applieation 

herein. Said security agreement deseribesthe assets of J. D. ~h1eh 

~uld be subject thereto. The agreement lists operstive equipment, 

shop and office e~uipment, security deposits, lease interests, trade 

accounts receivable, and all operative rights acquired by J. D. from 

this Commission. 

Discussion 

Section 851 of the ~blie Utilities Code prov~ides, ~ part, 

as follo~: 

ffNo publie utility ••• shall sell, lease, assign, 
mortgage or otherwise dispose 0: or encumber the 
whole or any part of its ••• property ••• , or 
any franehise or permit or any r1~h~ ~hereunder) 
••• without having first seeured from the Com­
miSSion an order authorizing ie to do so.~l1 

In this applieation, authority is sought to encumber the 

operative rights of applicant. Under the see~ity agreement set out 

in Exhibit A to the spplication, a seeuri~y interest is created on 

behalf of Simplex as to the assets of J. D. enumerated in the agree­

ment, ineluding the operative rights of ;. D. Upon default of any 

Section 816.5 prov1~es that no authority is r.equired from this 
Commission for a common ea~ier :0 execuee a conditional sales 
con~ract for purchase of equipment or a chattel mortgage on motor 
vehiele equipment, securing the purc~se price of said equ1~t. 
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payment due to Simplex under said agreement, all said assets would be 

subject to public sale if necessary to satisfy the debt secured there- • 

by. In othe= words, eontrol of the operative rights could pess to 

Stmplex, if the security agreemene is authorized by this Commission. 

While the ~ppearencc by eo~~cel was made for applicant in 

this proceeding it became appe=ent dur1nZ the c~~~e of the he~ing 

that said counsel represented S~plex in negotia~1ng the agreement 

herein. The application herein shows t~.at it was prepared by a 

different attorney and the record indicates that an attorney o~he= 

than the one appearing herein represented 3pplicant in ~ts r~so~~~­

t10ns with Simplex (T.R94). 

Th~ application, prepared and attested to by applicsct's 

president, contains statements of fact dive=sent from the evidence 

~dduced by the wit~ess testifying on behclf of Sioplex. Th~se s~tc­

ments of faet rel~tc to the nature of th~ el~egcd debt, the ~~r 

in ~~ch it crose, 3ne the ~oune t~er0o=. Also the e.ppl!cation con­

tains financial st&t~ments of applicant> to ~1ch the ~tness prc-

sented ~t the hes=ing had no f:trst-r.e:ld !;now12dgc. No witness for .v 
applie~nt app~&~ed At the hedr~ng. ~,ile C~ appc3r~~e ~~ me~e 

£o~ applicant by counsel, it is cl~r tr~t ~~id counsel rc?rec~ts 

the be~efici~ry of the proposed en~rance, ~ot epplicant. The only 

entity h~v1ng st~=d!ng b~fo~e this Comm1ss1o~ in an appl1e~t10n fo= 

authority under Section 8S!. of ~he P,..tblic Utilities Cod~ is the public 

utility filing the spplieation. The burden of ?roof in s~h proceec­

ing must be .sustained by epplieant, and no or.her parey can ~sume 

t'.hat burden. 

~ Notice of hearing ~s served ·~o~ applicant's president and ~1>On 
the attorney named as the person to whom eommunic~t1ons should be 
addressed, as sho~ in par4grap~ 2 of the application. 
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Inasmuch as applieant did not s~stain its burden of proof 

herein, a finding cannot be made that the proposed ene~br~ce of 

utility oper~t1ve rights ~ll not be adver~e to ehe public interest. 

The Commission concludes that the appl!eation should be 

denied. 

o R D E R 
~-~--

IT IS ORDERED that Application No. 50392 is hereby denied. 

The effective date of this order shall be twenty days after 

the date hereof. 

Dated at ___ -:;;;Srul;.:;;.,.F;..:ra:;,;:;:n;;,;cu:;.::,s;,:::.;eOr.-. ___ , C.-:lifornia this 

<lay of ___ FuE-.IoIB:ARlwJ A~R.J,.Y ___ ' 1969. 
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