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Decision No. 75357 

EEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

MOBILE RADIO SYSTEH OF SAN JOSE, 
INC., a Radiotelephone Ue11ity, 

) 
) 
) 

Complainant, 

JACK VOGF:!J!/IJiI, Licensee, and l 
ROBERT PODEstAl Oper~eor, of ) 

VS. 

Station KIZ 54~, ) 

Def@dants. < 
---) 
Application of JACK VOG~, 
M.D., for Certific~te of Public 
Convenience and Necessity. 

) 

Case No. 8564-
(Filed November 16, 1966) 

A,plication No. 49066 
(FilcQ January 3, 1967) 

OPINION AFTER ~~!NG 

By Decision No. 74323, issued herein on July 2, 1963, the 

Commission granted .chca::ing of Decision No. 74090, issued on Y~y 14, 

1968. By letters (1) d~ted August 8, 1968, from Bruce R. Ccarnaert, 

(2) dated A~gust 26, 196$, froe Noel Dyer, and (3) dated Sapt~er 5, 

lSG8, from Lester W. Spillane, the p.3.::·~ies indicated that no request 

for further public hearing was being maoe end that t~ere is no 
. ., 

objection to the ~ttcrs being determined on the basis of a rccon-

cider~tion of the plcading$) file and record in the proceedings. 

Said letters arc hereby being placed in the formal file in Case 

No. 8564 herein. 

Issues 

By the agreement dated August 3, 1~67, be~ccn eompl~inent 

Mobile P~dio System of San Jose) Inc., one defencl~ts anc spplie~r.t, 

Robert Podesta. ~ J'ctck Vogelm.a.n, M.D .. , Exhibit No. 1 herein, :t>odest<l 
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and Vogclmnn agreed to the dis~ss~l of Applic~tion No. 49066. 

Hence, no issue has been raiseo by ~he par~ics respecting Applie~tion 

No. 49066. By said cereement Podesta and Vogclman further ~greed to 

refrain from owning, controlli~g or opcr~ting any radio equipment 

u~ed for the purpose of providing paging service to any other persor. 

or entity for compcn$~tion unless and until ~ppropri~te authority is 

sought and obtained from the California Public Utilities CommiSSion, 

under Section 1001 of the Public Utilities Code and whatever license 

that ~y be required from the Feder~l Communications Commission, and 

they consented to the iss~ncc of 3n order by this Commission in 

Case No. 8564 requiring them jointly or severally to cease and desist 

from and ~fter Februru:y 1, 1968, from providing p~ging service for 

compensation and from owning, controlling or operating zny radio 

equipment used for such purpooc with~ the scope of the complaint 

in said case. By its complaint Mobile R.-ldio System recrucstea this 

Commission to orcier and direct the defendants Podesta ~nd Vogelman 

to cease ~d desist in their rendering and/or offering to render 

radiotelephone utility services, namely, onc~ay pocket p~ging. 

~~crefore, no issue 11as been raiseG by the parties respecting Case 

No. 8564. The iss't:e which will be considered by the Co~ssion on 

its own motion, howeve=, is whether the. reco:r'o sets fortil suffic~ent 

~ccts to justify the conclusion that the Commission has jurisdiction 

to issue the cease and des~st order.requested by complainant'Y~bile 

Radio System and consented. to by defendants Podesta znd Vogclman_ 

Findings of Fact 

Based upon ~ consiceration of the record herein the 

Cotm:lission finds th.::t: 

1. Exhibit No. 5 is a Traffic Study oi ?hysicians' Exch~nge 

Peging Service shOwing the number of tr~nsmissions each half hour 
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commencing at 7:30-Z:00 a.m_ through 10:00-10:30 p~m. for the test 

days July l7 through July 21, 1967. The average number for cc.ch 

half-hour period ranges from a low of .6 tr~missions for the 

period 2:30-3:00 p.m. to ~ high of 10.6 for tnc period 7:30-S:00 p.~. 

2. Robert Podesta docs business under the name of Physicians r 

Exchange. 

J. 1rJ%'. Podeste has purchased radio cezuipment and operates 

such radio equipment in providing scrJicc to 113 subscribers. 

4. Exhibit No. 8 is c'l letter dated August 12, 1966, to 

Drs. Robinson & Hoeg from Robert Podest3 submitting an ~grcemcnt for 

r~dio transmission service availcble twenty-four hours per day on 

~ 7 dnys per week b~sis. 

5. Fo: the $50 deposit on the bec,cr and the $58.50 service 

cl~ge for the 3~onth period 10/17/66-1/17/67 William H. Hoae, M.D. 

issued a check payable to Physicians' Exe~ngc for $108.50. 

6. Excibit No. 10 headed KIZ 549 Radio Tr~smission Service 

is the agreement which was actun1ly signed by y~. Podesta's sub­

scribers. This agreement in part provides for radio' ~rans~ssion 

service under the call sign KIZ 549 for a period of one year on a 

nonprofit cost-sharing basis. The ~greement further prdVides tha~ 

the subscriber will tlci(e a $50 deposit on the cGuipm.cnt "'Ahieh will 

be returned. after 12 months' sCr'V'iee, with interest of 6-1/27.; that 

the quarterly fee, $58.50 initially, to be paid by the subscriber 

-.;·7'11l be three times each of the following: (1) the estbu:ted 

monthly service fee, $11 initially, (2) the ~onthly rental fce, 

05.50 i~iti3l1y, ~d (3) the monthly m4int0nanee fec, $3.00 

initially; and ~hat the subscriber agrccc to acq~aint himself ~~th 

and to ~bidc by Federal Communications Commissio~ Rules and Regula­

e;.ons .. 
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7. Exhibit No. l2 is an engineering statecent for KIZ 54~ 

r\,o,'ldio Paging Service which includes a map showing the predicted 

service contours of radio paging servic~ for KIZ 549. The trens­

mittcr is located at FM station KREP~ whose transmitter is loc3tcd 

on the Mt. Hamilton road ~ four miles east of Alum Rock. '!he 

directional MOtorola antenna is mounted on top of the KREP building, 

30 ieet above grounc, h.:lv1ng the maximum radiation directed toward 

t~e city of Palo Alto. The input power to this antenna is ll0 watts. 

8. Exhibit No. 13 is a conditional sales contract~ d~tcd 

Ausust 11, 1966, in the amount of $9,5l1.2t~ ~or the sale of 

communicntions and electronic equipment by 11otorola Communications 

& Electronics, Inc., to Robert PodestA, FCC licensee. 

9. Exhibit No. 14 is the Federal Communications Commission 

Construction Permit and License Call Sign KIZ 549, Special Emergency, 

issued to Jack Vogelman~ effective October 5, 1966 .. 

No exceptions were taken by any of the parties to the 

following findings appearing on page 13 of Decision No. 74090 

issued herein, and they arc reissued in the presen: decision: 

10. The service rendered by defendants is 3 :elephone service. 

11. The telephone service of dcfe1ld.a:.c.ts is rendered only to 

doc1:ors who are members of the Sa.nta Clar~ County Medic.o.l Society. 

As findings 3., 4 and 5 on page 14. of Decision No .. 7l:·090 

issued herein are not fully supported by the eVidence they arc . 
hereby rescinded and the following findings are made in lieu thereof: . . 

12. The tel~phone service to the doctors who 3re ~embers of the 

Santa Clara Mcdic~l Society is rendered by defendants on a nonprofit 

cost-s~ing basis, and such cubse=ibcrs hav~ ~8rced ~o acquaiu1: 

themselves with and to abide by Fed~ral Comcunica:ions Rules and 

Regulations .. 
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13. Defendants arc persons owning, controlling, oper~~ing and 

ma~ging a ~elephonc line used to facilita~e communication by 

tClephone, without the use of transmission wires, for compensation 

'tntb,in this State. 

14. Defendants perform telephone service for a portion of the 

public. 

15. Defendants have not obtained from this Commission a 

certificate of public convenience and necessity for the construction 

and operation of a telephone line to provide intrastate telephone 

service. 

16. Applican~ has agreed to the dismissal of Application 

No. 49066 herein. 

Based upon a consideration of the foregoing findings and 

tnc State and Federal law applicable thereto and Part 89 of the 

Federal Communications Commission Rules and Regulations and Exhibits 

Nos. 15 and 16 whiCh pertain thereto, the Commission concludes that: 

1. The Federal la.w has not preempted the regulation of 

intrastate communication by wire or radio by this Commission except 

~s provided by the pro~sions of 47 USCA See. SOl relating to the 

z~anting of Federal licenses for the use of cl~els for radio 

transmission. (47 USCA Sec. 152(0) and Sec. 153(e).) 

2. Defendants are required to obtain from this Comcission a 

ccrtifieate of public convenience and necessity before beginning the 

construction of the telephone facilities to provide the telephone 

service referred to in the findings herein. (Public Utilities Code 

Secs. 207,' 216, 233, 234 and 1001. Mesa Electric Cooperative,. Inc., 

L~7 Ce.l.P.U.C. 119.) 

3. Defendants should be ordered to cease and desist from the 

construction and oper~tion of telephone lines or facilities to 
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provide intrastate telephone service until a certificate of public 

convenience and necessity has been obtained from this Commission. 

4. Pursuant to the agreement of applic.:;lnt,. Application 

No. 49066 herein should be dismissed. 

ORDER AFTER REHEARING 

IT IS ORDERED that: 

1. Paragraph 2 of the order in Decision No. 74090 issued 

herein on May 14,. 1968, is rescinded. 

2. Jack Vogelcan and Robert Podesta jointly shall immcdia:ely 

cease and desist froe the construction of any telephone lines or 

facilities to provide telephone service for compensation within the 

State of California, until they shall have obtained a certificate of 

public co~en1ence and necessity ~uthorizing such construction ~d 

operation. 

3. Jack Vogelm3n shall immediately ce~se and desist from the 

construction of any telephone linec or facilities to provide 

telephone service for compensation within the State of California 

until he shall have obtained a certificate of public convenience end 

necessity authorizing such construction and operation. 

4. Robert Podesta shall immediately cease and desist from 

the construction of any telephone lines or facilities to p,:ovide 

telephone service for compens~tion within the State of California 

until he shall have obtained a certificate of public convenience anc 

necessity authorizing such construction and oper~tion. 
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5. Application No. 49066 herein is dismissed. 

The effective date of this order shall be twenty days 

cftcr the date hereof. 

Dated at __ &n __ ~...;.;.,;;dl .... ~ _____ , ~lifornia, this 
/) c:z, 

of .5" day of __ -..;..::FE::.::8;.:..:.R~UA;w"RIoJo,Y __ 1969. ~ 

fl1i !11~11f~~-1 (. -J" '4V • " ~ent .. ,.." ...... -.... " .. ~,." .. ' ... ~_ ....... ~ •. v: ... _,r/. 
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