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Decision No. 75627

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application for authority to make ) . : ,
effective increases in local and <é2§§%;gifég¥ gg;nggggn
joint rail and rail-highway £iled February 26, 1969)
freight rates and charges. T 40

Additional Appearances

Robert 0. Nagle, for Spreckels Sugar Company,
Union Sugar Division ¢of Consolidated Food
Corporation, Holly Sugar Corporation and
California Beet Growers Associatiom, pro-

B t?%“;ﬁ: d Ge by Msrshall

erol, Loughran an ernaert, by Msrs
Berol and J., R. Cedarblade, for Rock, sand
and Gravel Producers Association of Northern
California; William D. Maver, for Cammners
League of California; James L. Roney, for
Daxrt Transportation Service; Jomn P. Kempton,
for Granmite Rock Company; Eugene A. Feise,
for Calaveras Cement Division of 1ihe Fiint-
kote Company; and Gordon S. Raney, for
DL Salve Trucking Company, interested parties.

(Other appearances are shown in Decision No. 75135)

ORDER ON PETITION FOR SUSPENSION OF

Pablld .

The Commission, in Decision No. 75301, dated February il,
1969, denied the petition for rehearing of Decision No. 75135 in
this proceeding filed by Spreckels Sugar Company, et al., and
Teopened the proceeding for further hearing with respect to cariozd
‘rates amd charges for the transportation of sugar beets. The rate
incréase authorized by Decision No. 75135 having become effective
on Januaxy 19, 196% as a result of tariff filings made pursuant to
said decision, Spreckels Sugar Company, et al. filed om Ferruazy 26,
1969, a petition secking suspension c¢f the imcrease in carload rates

on sugar beets pending further determination by the Commission of
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said increase in the reopened proceeding. Hearing on‘the petition
was held on March 26, 1969, and the matter was scbmitted.

Evidence was presented by representatives of three sugar
beet companies as to the anticipated movement of sugar beets in
carloads in the period March through June of 1969. This evidence
was offered to show that a substantial movement of sugar beets will
occur during the scheduled period for further hearings in the -
reopened proceeding concerning sugar beets. Adjourned hearings were
scheduled for April 17, 18, 30 and May 1 and 2, 1969. This evidence
shows that the current movement of sugar beets from railside sugar
beet loading dumps to sugar factories began on or about March 25 and
is expected to run through November. The following table depicts

the estimated tomnage to be moved by rail during the period March

thxough June by the three beet sugar manufacturers having facilities

in Califoxrnia.

Company Number of Tons

Spreckels Sugaxr Company 571,300
Union Sugar Division 427, 7000
Holly Sugar Corxporation 348 C00

Total 1,346,300

Spreckels' witness testified that the entire movemeat is

subject to an increcase of 5 cents per ton under rates filed pursuant
to Decision No. 75135. Therefore, based on the estimated number of
tons shown above, additional freight charges would be $67,315.

A witness for Southern Pacific Company (SP) testified in
opposition to the removal ¢f the incrzase on sugar beet traffic.1
The witness stated that the same or higher increases are in effect

on sugar beets on interstate traffic and on intrastzte traffic in

T YThe record shows the entire movement to the sugar factories orig-
inates at SP points and terminates either on SP or om Santa Maria
Valley Railroad (Betteravma plant of Uniom Sugax).
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othexr western states. He testified that if the inerease is rescinded
SP canmnot recoup the lost revenues; however, it is possible that such
increases may be returmed to shippers in the form of reparations
should a complaiﬁt proceeding be filed. The witness testified that
SP's California intrastate operations are being conducted at a loss;
therefore, cancellation of the rate increaée on sugar beets would
increase SP's deficits on its California inmtrastate traffiec.

Counsel for the sugar beet interests argued that the
increase on sugar beets should be removed as a matter of equity,
pending a final decision in the reopened proceeding. Counsel argued
that in the circumstances where a timely filed petition for rehear~
ing stays a Commission order and rehearing is granted, rates author-
ized in the order to which rehearing is granted generally do not
become effective during the pendency of the rehearing.2 Counsel
urged that the sugar beet rates be placed in the same category as if

a timely filed petition had stayed the effectiveness of Decision

No. 75135. To accomplish this end, counsel requested that the rate

increase on sugar beets granted in Decision No. 75135 be withdrawm,
and that the finding in said decision that the rate increase is

justified be rescinded. Counsel argued that the statutory suthority

< An oxder to which a time.y LIled petitTion £OX rencaring Aas been
filed is "suspended until the application [petition] is granted
or denied." (Secticnm 1733.) The suspension is.automatically
lifted when the Commission acts on the petition, unless the oxder

grgnting rechearing stays the decision pending further Commissiom
order. |
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under which such actiom can be taken is set forth in Sections 701
and 1708 of the Public Utilities Code.>

Counsel for applicant railroads argued as follows: There
1is no provision of the Public Utilities Code which permits the sus-~
pension of a2 rate which has become effect:ive.4 The Commission may
nodify a decision, but except as to reparation, cannot retroactively
erase the effect of a decision subsequent to the decision having
become effective. Concerning Section 1708, Counsel argued that con-
struction of the language reading: "... and after opportunity to
be heard as provided in the case of complaints, rescind, alter, or
amend any order or decision ..." requires chat, as in the case of
complaints, there must be a showing that the rates involved herein
are unjust or unreasonable or in violation of sorwe provision of the
Public Utilities Code. Counsel argued that no such showing has been
made herein. Counsel also argued that the equities of the situation
require the maintenance of the rates in question because the reve-

nues which would be lost to the railroads if the rate increase is

rescinded can never be recovered.

Section /0L reads: "lhe commission may supervise and regulate
every public utility in the State and may do all things, whether
specifically designated in this part or in addition thereto, which

are necessary and convenient in the exercise of such power and
jurisdiction."”

Section 1708 reads: ''The commission may at any time, upon notice
to the public utility affected, and after opportunity to be heard
as provided in the case of complaints, rescind, alter, or amend

any order or decision made by it. Any order rescinding, altering,
or amending a prior order or decision shall, when sexrved upon the

public utility affected, have the samec effect as an original oxder
or decision."

Section 455 authorizes the suspemsion of rates not resulting in an
increase, prior to the effectivemess of such xates.
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Discussion

The questions presented herein are: (1) whether the
Commission has authority to rescind the authority granted in its
prior order; and (2) if so, whether it has been presented 2 situation
in which such authority should be exercised.

Concerning the first point we conclude that, as a matter
of law, Section 1708 of the Public Utilities Code contains authority
under which we can rescind, altexr or amend any order or decision
issued by us. We further find that two of the requisites in
Section 1708 to the exercise of such authority, i. e., notice to the
utility affected and the opportunity to be heard have been complied’
with. We further conclude that the construction which’should be
placed upon the portion of Sectiom 1708 reading: "... and after
opportunity to be heaxd as provided in the case of complaints, ..."
requires that a showing be made, as im a complaint proceeding, that
the assailed rates are unreasonable, excessive or otherwise unlawful
before the Commission can exercise its authority under said‘section
to modify a previous order authorizing a rate increase.

On the second questiom, the Coumission's orxder reopening
the proceeding with respect to rates on sugar beets {ndicated that
the propriety of said increase is in questiorn in the reopened pro-
ceeding. Petitioners asked at the hearing that the rate increase
be rescinded but, in the event that their request is granted, waived
any claim to reparation because of the assessment of the higher
charges on traffic which may have moved under the higher xate. The.
decision by the Commission to xecopen the proceedingz with respect to'
sugar beets did not specifically negate ox remove the Linding that

the rate increase on sugar beets was justified (Finding 2). In the

original order, the Commission specifically refrained from making a
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finding as to the reasomableness of any specific rate or charge.
The portion of Finding 2 of Decision No. 75135 relating to sugarx
beets must stand. There is mothing in the record adduced at the
hearing on Maxrch 25, 1969 to show that the existing rates on sugar
beets are unreasonsble or otherwise unlawful.

Findings and Conclusion

The Coumission £inds as follows:

1. The Commission's order reopeﬁing this proceeding was
issued after increased rates on sugar beets became effective.

2. There was no evidence adduced to show that che exxstxng
carload rates on sugsr beets are unreasomable, excessive or other—
wise unlawful. ‘

The Commission concludes that the Petition for Suspension

filed by the sugar beet interests should be denied.
ORDER

IT IS ORDERED that the Petition for Suspemsion filed by
Spreckels Sugar Cb., et al., on February 26, 1969, is hereby denied.

The effective date of this order shall be the date hereof.

Dated at San Francised » California, this Q 22&
day of ' APRIL , 1969. |
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