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Decision No. 75744

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

investigation on the Commission's own
motion into the comntracts, tramsactions,
operations, practices and rates of

BYRON J. WALTERS, doing businmess as
TAHQUITZ LAKE WATER COMPANY; COACHELLA
VALLEY SAVINGS AND LOAN ASSOCIATION,

a corporation; CEDAR GLEN DEVELOPMENT
ASSOCIATION, a corporation: HELEN B.
NELSON; DONALD MENG; and CHARLES A. HOFFMAN.

Case No. 8556

Application of BYRON J. WALTERS, DBA

TABQUITZ LAKE WATER CO.,for certificate

- of Public Convenience and Necessity to
Operate a Water System, for Authoxization

of Water Rates, and for Establishment of

Rules and Regulationms. ‘

Application No. 41904
Oxder to Show Cause-
Contempt
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William C. Bricea, for affiants William W. Dunlop
an: eginald H. Knages, of the Commission statif.

Murry Greenbaum (as attormey~in-fact), for
Byron J. Walters, respondent. ‘

CPINION

kespondent Byron J. Walters was ordered (Decision No.
74008, dated April 16, 1968) to show cause why he should not be held
in contempt of the Commission and punished for disobeying five
remedial orders for operation of his public utility water system
(certificated in 1960 by Decision No. 60879, dated October 11, 1960,
Application No. 41904). The orders ébpear in an interim decision“
(Decision No. 73705, dated Febrﬁary 6, 1968, Case No. 8556, Appli-
cation No. 41904) issued after hearings, held in Aptil and July,

1967, that involved both managerial irregularities and customer
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complaints of inadequate service. Respondent was served pe{7ona11y

with the underlying decision and with the show cause oxder.
The interim order required respondent, at or within

various specified times up to 30 days after personal service (the

final compliance date thus being March 14, 1968), to -

1. Provide, forthwith, @ local cperator for his
water system located near Idyllwild, Riverside
County, and notify the customers and the Commission
thereof within 48 hours of service of the oxder.

2. Keep, henceforth, a weekly lo% of system
operations showing four classes of data; mail a
copy thereof to the Commission each Tuesday for
operations ending the preceding Saturday; report
to the Commission emergency interruptions to
service in compliance with General Order No. 103.

3.(a) Rebuild or replace the punp and take other
steps to make Well No. 1 operational; seal Wells
Nos. 1 and 4 from surface contamination and place
Well No. 1 in serviece or on standby, within 30 days
of service of the order; (b) direet a letter, upon
completion of work on Wells Nos. 1 and 4, to the
Riverside County Health Department requesting an
inspection of said source of supply installations,
and furnish a copy of the letter to the Commission.

4. Have the system inspected by a qualified com-
sultant to determine its condition, need for

repairs and the extent of and means of eliminating
oil contamination of the water supplied to customers,
said inspection and a written repoxt thereof to the
Commission to be accomplished within 30 days of
sexvice of the orxder.

5. File the utility's Annual Report for 1966, then
overdue. ' :

1/ The record shows that respondent appeared and cestified durin
the July, 1967 hearings; that he was served om February 13, 1968
with the interim decision, which required compliance with the
sevexal ordexrs at various times up to 30 days a2fter persomal
sexrvice, and that on April 18, 1958 he was sexved with the show
cause order, returnable May 1, 1968, to which were attached
certified copies of the main and supporting affidavits and
Decision No. 73705.
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The charging affidavit, by William W. Dunlop, Secretary of
the Coumission, contains appropriate allegations coocerning respon-
dent’s notice and knowledge of the contents of Decision No. 73705,
his ability to comply with the several regulatory orders, and his
failure and';efusal to comply therewith. The Dunlop affidavit is
supplemented by supporting factual affidavits by Reginald H. Knaggs,
a staff enginee; familisr with the water system, and by Gefald'K. B
Evers, M.D., a homeowner in respondent's Forrest Lake Estates subdivi-
sion, who is a dissatisfied customer of the water system.

The contempt proceeding, which respondent’s counsel orally
moved to diswiss for asserted jurisdictional defects, was argued and
submitted on June 14, 1968 at the coneclusion of four days of public
hearings held during May and Jume at Los Angeles before Examiner
Gregory. Respondent did not file a counter~affidavit or other
defensive pleading and he was not personally present at the‘hearings.

Respondent, arguing the motion to dismiss, asserts that
the Commission lacks power to adjudicate or punish for indirectﬁ
contempt where complaining affiant does not show first, by his
direct evidence, that respondent was able to comply with the Commis-
sion's orders, or where the record as a whole does not convince that
respondeat had such ability.

The short answer to respondent's argumert is that he did
not, by a defensive pleading, put in issue any allegation of the
main or supporting affidavits. Such allegations, including asser-
tions of his ability to comply, thus stand admitted. Tt is well

settled that inability to comply with a proper order is 2 matter of

defense for the alleged contemnor to show.

Respondent's motion, rather than presenting & challeage to b///

the Commission's power to adjudicate and punish for contempt (the

-3-
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constitutional and statutory basis for which respondent concedes),

is an assertion that respondent may not be required to proceed with
his defense unless and until his ability to comply with the oxders
in question has been first established by affiants' direct evidence.
That is not the law as we understand it.

Respondent’s second point (that the Commission lacks power
to punish for contempt when the record, as a whole, shows inability
to comply) would have merit if the record here had shown, as it did

in the early case of Van Heosear v. Railroad Commission (1922) 184

Cal. 553, cited by respondent, that legal title to the water system
properties had passed (as had Van Hoosear's) from respoandent to
others prior to the Commission's order to rehabilitate them. The

Commission's adjudication of contempt was annulled in Van Hoosear

for that reason. Respondent here has made no such claim. The
motion to dismiss lacks merit and must be denied. We now tuxrn to
what the record discloses concernihg the present controversy.
Respondenc commenced his Forrest Lake Estates subdivision
near the mountain resort community of Idyllwild, Riverside County,
in the mid-lQSO's. His certificate, issued in Qctober, 1960
(Decision No. 60879), authorized metered water service to Undts 1,
2 and 3; temporary service to ten so-called "Hoffman customeré"
located in Dunkirk Highlands (Tract No;?2158) and in an unsubdivided
area between that tract and Unit 2, and surplus service, at an
annual limited metered rate, to a golf course adjacent to the resi-
dential areas and %o Buckhorn Camp, Inc. (a cimrch camp that alse
had its own well). Decision No. 60879 ordered respondent to scrve
the "Hoffman customers” until such time as the Pine Cove County
Water Distxict, the boundaries of which include all the certificeted
and adjacent areas above-mentioned, was ready, able and willing to

" serve those temporary customers, which the Distxict later did.

~lm
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The system's facilities, when certificated, comprised four
wells with electrically driven pumps (elev. approx. 5800'), located
in the easterly portion of the golf couxrse; transmission and dis-
tribution mains, and a 67,000-gallon resexvoir (elev. 6060') situated
on a parcel of land adjacent to the westerly portion of the develop-
ment near the Banning-Idyllwild highway. 7The record in the contempt

proceeding shows that the most productive ¢of the wells (Well No. &),

with adequate pumping equipment, could have supplied all present and

potential customers of respondent's system with sufficient volumes
of water at sufficient pressures. |

The Commission, as a result of service complaints received
during 1966 from customers ia bota the certificated and outside areas,
on October 25, 1966 instituted a general investigation (Case No. 8556)
of the system's operations and of certain financial transactions by
Walters and others, to determine questions concerning ownership and
operation of the utility, adequacy of service and the steps needed
to place the system in efficient operating condition. The Commission;
also, concurrently reopened Application No. 41904 to determine
whethexr respondent’s certificate should be revoked, suspended or
modified. |

The two proceedings were heard.on a common record at
Idyllwild in Apxil and July, 1967. After arriving at what appeared
to be a satisfactory temporary arrangement for water service - and
in anticipation of the filing of a formal complaint by Walters
regarding certain unauthorized loans, encumbrances of utility plant
and related foreclosures on real propexty ~ the hearings wexe con-
tinued to a date to be sef, wnich is the present status of the

basic consolidated proceedizgz.
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Following adjournment of the basic proceeding and as the
result of furthexr customer complaints concerning water service, the
Commission issued the interim decision and order for violations of
which respondent is now charged with contémpt.

The interim dec¢ision notes that in addition to having
failed to carry out the agreed water service arrangements, Xespon-
dent, at various times commencing about 1961, had issued, without

.authorization, promissory notes and encumbrances on land'containing
{mportant portions of the water system plant, for personal and insti-
tutional loans. Ome such security, a deed of trust to Coachella
Valley Savings and Loan Association, covered a portion of the golf

course on which the utility's water-producing facilities and a

transmission main are located. The security was foreclosed and the

propexty sold to Cedar Glen Development Association (a nearby
developer) in December, 1965.

Another instance of respoandent’'s finaancial transactions
(developed in some detail at the last day of the heaxings in the
contempt proceeding and referred to briefly in the inéérim decision)
iavolves a loan to respondent of $25,000 by a group of investors
interested in developing Unit 3 of Forrest Lake Estates. Respondent
issued for this sum, at some unspecified date prior to certification
of his water system, a promissory note secured by a deed of trust
covering a portion of the parcel on which the 67,000~gallon reservoir
was later built. The record in the instant procéeding established
that nothing has been paid on that loan and that foreclosure pro-
ceedings are contemplated by the security holder.

The foregoing and other instances of respondent's financial
transactions, to which a considerable poxtion of his defenéé in the

instant case was directed, indicate that in connection with his

-6~
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Forrest Lake Estates development, both before and after cextification
of his water system, respondent has been immersed im a sea of finan-
cial troubles, complicated by the recent Lllness and death of his
wife, and is now imvolved in bankruptey proceedings.

Notwithstanding, respondent testified, in part, during the
July, 1967 hearings in the basic proceedings, that =~

"I have the . . . financial zbility to indemnify . . .
ox subsidize this system until it is on its feet . . . .

". . . 1 do have my retirement income for life amounting

to $1,437.50 a month, and I am willing to dedicate any

portion of that in addition to my law practice . . . ro

putting this system in complete operable shape and pay
the necessary cnarges, the electric charges.”’ (Tr. Vol.5,

P. 349, 1.15 et seq., in basic proceeding, incorporated

by reference in the preseat recoxrd, Tr. Vol. &4, p. 349,

et seq.)

Affiant's evidence at the show cause hearing disclosed,
in substance, that respondent, after having been served with Decision
No. 73705, filed with the Commission on February 19, 1968 a‘copy of
a notice to the Commission and to 14 named customers, which stated
that he had employed one Gil Lunt, with 2 designated Idyllwild:
address and telephone number, as the local operator of the Tahquifz
Lake Water Company. On February 28, 1968 the Commission received 2
letter from Gil Lunt, dated February 25, 1968, in which Lunt denied
that he had been so employed, which stated that immediately after
the July, 1957 hearings in the basic proceedings he had agreed only
to check the condition of Pump No. 4 twice a day, for a period of
not noxe than three months duxing the absence of one Milton Stewart
(a former local manager), and had carried out that agreement for
that period of time only. (Respondent's notice of Lunt's employment

and Lunt's denial thereof appear as Attachments B and C of the

Dunlop affidavit.) ZLunt's uncontradicted testimony corrobexated the
)4

statements contained . in his letter. The Commission received no
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further advice from respondent or anyome else concerning provision
of a local system operatof. No report, othexr than the notice
received by the Commission on February 19, 1968 of Luant's purported
employment, was received from respoandent during thé designated
reporting periods or otherwise, concerning any other requirement of
Decision No. 73705.

Dr. Evers testified that on February 23, 1968, on the
occasion of a planned weekend, he and his family arrived at their
residence in Forrest Lake Estates and found that no water service
or local operator was available, water production facilities and
surrounding areas were in bad oxrder, ard that he had to buy water
at a store for use in his home. His telephone inquiry to respondent
on February 24, asking for help, produced no results. He and his
family then left for their permanent home in Whittier. He stated
that he had experieanced a lack of water service from respondent's
system many times before.

Another customer, Edward F. Koenig, whose permanent resi-
dence is in Hemet, testified that he ﬁas without water service for
his Forrest Lake Estates residence on April 1l and 22, 1968. Thomas
Goodman, a customer whose resldence is close to and at the level of
the pumping facilities (below the 30-foot level of the distribution
system), testified that on the weekend of April 27-28, 1968 thexe
was some water in his house but no pressure and that he had to buy
water‘for drinking,agd cooking..

Respondent did not, at any time, report the foregoing
service interruptions to the Commission.

Reginald H. Knaggs, & Commission staff engineer who had
made numerous investigations of respondent's system during the

period from August, 1966 to May, 1968, testified that on January 31,
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1968 there was a total failure of water service; on February 29, 1968
some water was available only in the lower portions of the system

to which four customers are comnected; om March 26, 1968 there was
no water service available except to two custoﬁers, also on the
lower portion of the system.

Knaggs' testimony coxroborated allegations of his supporting
affidavit and also revealed that on March 26, 1968 he inspected the
well casings, pumps, motors and other source of supply equipment at
Wells Nos. 1 and &4, to determine whether those facilities had been
rebuilt, replaced or repaired, as required by ordering paragraphs
3(a) and (b) of Decision No. 73705. EHe found that said facilities
had not been repaired, replaced or rebuilt in any respect. He also
inspected, on March 26, 1968, the storage facilities and distribu-
tion system and determined that an emergency interruption to water
sexvice did exist, and that all customers whose residences were more
than 30 or 50 feet in elevation above Pump No. 4 were without water
sexvice. Knaggs attributed such failure of water service at the
higher system elevations to lack of maintenance of Pump No. 4, in
consequence of which water could mot be pumped to the 67,000-gallon
reservoir to supply residences situated at the higher elevatioms.

Counsel for affiants as part of his direct showing, and

respondent's represeatative as part of his defensive showing, devoted

a substantial portion of the record to elliciting from various
witnesses the details and progress of certain current and past dis-

cussions or negotiations for acquisition of respondent’s water system,
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. 2/
or portions therxeof, by Pine Cove County Water District.” One of

the points involved in the discussions concerned the status of
respondent's financial obligations in conmnection with the 67,000-
gallon resexrvoir site, and whether or not respondent, or some ome
in his behalf, would be willing to pay the District a2 sum of money,
mentioned as $2,000, as one of the conditions for the Diécriéc's
assumption of water service to Units 1 and 2.

Evidence presented at the hearing concerning possible
future changes in water sexrvice for respondent's subdivision,
altaough relating to the issues in the basic proceeding, serves no
wmaterial purpose here. Such evidence may be relevant to respondent's

assexrtion that the inconclusive discussions with the Pine Cove

District, together witﬁ his claim of finmancial stress, should be

considered in mitigation of the offenses charged. That evidence
has been considered and weighed with other evidence of recoxd in
reaching our determination here.

Respondent's defensive showing included testimony and
exhibits designed to establish, in substaace, that he had in fact
complied with the Commission's orders in certain respects, but that

his financial condition and the activities of certain offitials of

2/ The opxnion in Decision No. 73705 notes that the President of thke
District's Board of Di irectors, at the 1967 hearings in the basic
proceedxngs, testified that while the Distriet was unwilling to
purchase the system, it would be willin % to provide service to
Units 1 and 2 of Forrest Lake Estates 1f the presently installed
water system in those uaits were conveyed to the District at no
¢cost and certain other conditions, governing tracts to be sexrved
by the District, were wet.

While not of record in the show cause proceeding, it may dDe npoted,
in passing, that the Commission recently autnorized resoondent

B. J. Walters, to cransfer certain water facilities in Units 1’
and 2 to the District and t£o be relieved of public utility obli-
gations in said units with respect to the transferred Zacilities.
(Deeision No. 75245, dated March 11, 1969, Application No. 50932.)
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the District and others, together with the long illness and subse-
quent death (on Maxch 16, 1968) of his wife had frustxated full
compliance.

Evidence in support of respondent's assertions includes
testimony acd exhibits: (1) by his son-in-law, Donald Meng, who on
February 27, 1968 at respondent's request, after Dr. Ever's tele-
phone call concerning lack of water service, went to Idylliwild with
a $50 check, signed by Mrs. Meng, to secure and pay for the temporary
sexvices of a ldﬁal restaurant manager, Jim Curtiss, to take care
of the system in place of Gil Lunt, who had disavowed his employment
by respondent; (2) by respondent's part-time seecretary, Mrs. Meandell,
who stated she had typed and mailed three letters (Exhibits 7-C,

8-C and 9-C) to the Commission, at its San Francisco office, pur-
porting to report the condition of the system on February 24, March 1

and March 8, 1968 (the gist of the reports was that 'Pump No., 1"

(sic) was in operatiom, that the system was being regularly main-
tained by Curtiss and that, except for minor pressure deficiencies
at bigher levels on February 24 and March 1, which were being cor-
rected, the system was otherwise in satisfactory operating comdition
on the three occasions reported); that respondent was often away
from his office during his wife's illmess and that he did not have
funds to pay his bills or te pay hei salary regularly; and (3) by
Murry Greenbaum, respondent's legal representative, that between
May 1 and May 6, 1968 '"Pump No. 4" (sic) was repaired by Ralph

Crocker and was in working order, and that Crockexr bad estimated it

would cost gbout $850 to imstall a new pump for "Well No. 1" (sie)

which would fully operate the system, with "the puwp in Well No. &'
(sic) as a standby pump (Exhibit 11-C). (We shall clarify this
discrepancy in the designation of the wells and pumps when we

discuss next the further testimony of Witmess Knaggs.)

-1l-
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Witness Knaggs (of the Commission's Los Angeles office)
téstified, in rebuttal, that he had not seen respondent's letter
reports (Exhibits 7-C, 8~C and 9-C) until they were offéred in evi-
dence on May 9, 1968; that he would have seen them, in the ordinary
course of Commission bgsiness, even if they had been received at
the Commission's San Francisco office, since they concerned the
Tabquitz Lake Water Company, one of his current assignments. Knaggs
stated that he had checked the Commission's Los Angeles office mail
log and had found no entry for receipt of the letter reports, and’
that they would have been logged had they been first received by the
Los Angeles office, even though addressed to the San Francisco office.
As stated earlier, the Commission's Secretary, Dunlop, had checked
the\Commission's general and division records at San Francisco and,
excepting respondent's purported notice of the employment of Gil Lunt
as local operator of the system, had found no reports or other com-
manications from respondent relating to his compliance with Decision

No. 73705.

Knaggs, on the basis of numerous inspections of the systenm
before and since December 1967, including the period covered by
respondent’s Exhibits 7-C, 8<C and 9-C (February 24-March &, 1968),
categorically and specifically denied the statements in respondent's
report letters. Those inspections showed that Pump No. 1 had not
been in operation for more than six months and was not in operation
on the dates of the reports; the pump on Well No. 4 (the system's
entire source of supély for the last three years) at no time, wheg
: inspected ox since, bad developed sufficient pressure to lift enough
‘ water to the reservoir to supply the system, especially at higher

levels, and that there was substantially less water iz the reservoir

than the amounts stated in the exhibits. In addition, Knaggs

testified that no corrective steps to increase pressuré had been

-12~
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taken until Apxil 16, 1968, when he arranged with a local pump man

to adjust the bowl settings on Pump No. &4 at a cost of $19.50.
Although the pump thereafter operated satisfactorily for about 72
hours, it again'failed. Inspection at that time disclosed that the
punp was worn to the point of needing replacement rather than repairs.
Knaggs, after making inquiries among sevexal pump suppliers, ascer-
tained that it would cost approximatelyusésd to replace Pﬁmp No. &4
with an adequate installation and, ££ s0 replaced, that well and

pump could supply adequate amounts of watexr at sufficient pressures

over the entire system.

Summary, Findings'ahd-Conclusions

The record shows that respondent, a California lawyer and
retired judge of advanced age, has attempted to develop a large tract
of land and to supply water, as a public utility, under increasingly
adverse finmancial and operational conditiomns. The enterprise,
located in what appears to be a desirable resort area, has detexi-
orated ., largely because of inadequate supervision and mainteﬁénce,
with the result that the investments of respondent and his homeowning
customers have been endangered.

Even 1f respondent had beea willing to make necessary
repairs or replacements to his source of supply facilities, it is
doubtful that the system, mismanaged as this reéord shows it to have
been, could long survive under current conditions of ownership and
management. While we recognize that respondent, especially during
the early months of 1968, was confronted by many personal and finan-
cigl problems, the recordalso makes plain that his customers were
denied even minimal service as the result of deficient local super-

vision and deteriorated pumping facilities.
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Although respondent's personal affairs were at a critical
stage when the Commission, by Decision No. 73705, required him to
take remedial action in conmmection with his water system, there is
no evidence in this record that respondent ever applied to the
Commission, as he had a2 right to do, for an extension of time to
comply with its orders. Such extension normally would have been

granted on a showing of hardship. Instead, respondent, in stressful

surroundings far distant from the scene of the problem area, attempted,

through relatives and others, to bring some semblance of oxdex to
the rapidly worsening water service situation after he had received
the Commission's interim order. The fact that in the circumstances
he took some steps, though they proved ineffective, in our view
mitigates, to some extent, his failure to comply with the orders
within the specified periods of time.

In holding that respondent failed to comply with the
Commission's orders, we have considered that, with respect to the
order to provide and give notice of the employwent of & local
operatox, the denial by Gil Lunt, the purported employee, that he
had been so employed, immediately followed by respondgnt's'effqrts
to secure the services of Curtiss (the Idyllwild restaurant manager)
without notifying his customers or the Commission of Curtiss’
availability as a local operatox, fell far short of complying with
the order for provision of such an essential sexvice.

Concerning the second order (to.keep and sénd the Coumission
a copy of a weekly log of system operations and also To report
emergency service interruptions), the purported "logs" (Exhibits 7-C,
38-C and 9-C), even if filed with the Commission as respondent claims
but which both Dunlop and Knaggs deny, were so emasculated by
Knaggs' testimony, based on personal,professxonally competent

1l
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observations, as to be worthless to indicate the true condition of
the system. Especially is this true as the record does not disclose
the source of information for the data shown by those e#hibits.
Also, the record shows that respondent did not report, in compliance
with General Ordex No. 103 or at all, the emexgency intexruptions

to serviée testified to by certain customers, as mentioned
hereinabove.

With regard to rehabilitation of source of supply inmstal-
lations and to the requirement that a copy of a letter to the
Riverside County health authorities (requésting an ingpection of
source of supply facilities) be sent to the Commission (the third
order in Decision No. 73705), Knaggs' testimony, without contradic-
tion established that Pump No. 1 (mentioned in respondent's Exhibits

7-C, 8=C and 9-C), had been inoperative for over six months. Knaggs'

testimony established also that the pump with which everyome was

most concerned - the one comnected to Well No. 4, the system's majox
source of supply for over three years - was so deteriorated as to
be in need of feplacement rather than repair. Respondent presented
no ¢redible evidence of having made aay serious effort to even
discover the condition of Pump No. 4 or Pump No. 1, let alone to
have them repaired, xebuilt or replaced, or to have Wells Nos..l
and 4 sealed from surface contamination as ordered. The recoxd
also shows that respondent did not file with the Commission a copy
of any letter he may have seat to the Riverside County Health
Department concern;ng an inspection of source of supply
installations.

With respect to the fourth order ~ to have the system
inspected by a competent consultant for water contamination by oil

and for needed repairs, and to report the results to the Commission -
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the record, though silent as to any action respondent may have taken

concerning that requirement, affirmatively shows that no report of

the required inspection was ever filed with the Commission.

As for the fifth requirement ~ to file the utility’s
overdue 1966 Annual Report -~ the record shows that no such report
was filed.

Although respondent's defensive showing rested primarily
on the ¢laim that ae was financially unagble to comply with the
Commission's orders, there would seem to be little, if any, financial |
burden involved in keeping weekly logs of system operations, mailing
copies thereof to the Commission and reporting emergency interrup-
tions to service (Second Offense); requesting, in writing, 2 health
Inspection of source of supply installations and-furnishing a copy
of such request to the Commission (par.(d), Third Offense); or in
filing the utility's 1965 Annual Report (Fifth Offense). Granting
that the foregoing requirements Presuppose sSomWe SUPErvisory or
clerical help for an absentee owner of a water system, there is no
credible showing, on this record, that the state of respondent's
finances had reached the point of precluding employment of such
assistance.

With regard to the employment of a local system operator
(First Offense), rehabilitation of source of supply installations
(par.(a), Third Offense), and securing an expert evaluation of the
systen's condition (Fourth Offense), those requirements would seem
to entail the outlay of more substantial sums.

Respondent's showing of fimancial inability was developed
chiefly through testimony of his part-time secretary, Mrs. Mendell;
by testimony of a Los Angeles attormey who held respondemt's

defaulted note secured by a deed of trust on the parcel of land on

-16-




C. 8556, A. 41904 IR *

which the 67,000-gallon reservoir was later erected, and by
references, in the closing arguments, to several foreclosures of

respondent's secured obligations and to his having filed a federal
bankruptey petition.

Although respondent's indicated financial condition may V///

have been precarious, there is nothing in the record to show his
assets and liabilities and gross and net income during the periods
pertinent to tais ptoceeding or at any other time. Mrs. Mendell,
while she testified to familiarity with respondent's "bank account”
and "financial status", was not asked for details either on those
subjects or on respondernt's overall finzncial condition and the
record is silent as to such details. Thus, respondent's claim that
be was urable, for financial reasoms, to comply with orders that
would have entailed the outlay of various sums, is not verifiable by
evidence that would tend either to prove or disprove his claim.
Respondent had the burden of shovwing his asscrted financial or other
diszbility. He not only failed to meet thet burden, but his showing,
absent any counter-affidavit or other defemsive pleading, must be
considered as simply the proffer of circumstances in mitigation of
his admitted failure to comply with the Commission's order.

We hold, on this recoxd, that respcndent hes been guilty
of contempt of the Commuission, as charged in the affidavit of
William W. Dunlop herein, and that he failed to establish his
inébility to comply with the remedial orders contziped in Dacision
Neo. 7370S.

While we have held that respondent is guilty of the con-
tempt charges, we do not think that his conduct, in the circumstances
disclosed by this record, points ﬁo_a studied defiance or evasion

of the Commission's oxdexs; rather, it suggests his understandable
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preoccupation, during a period of rising emotional and finamncial
stress, with pressing personal matters.

We recognize that respondent, as the holder of a public
utility water company certificate, has a continuing obligation to
provide - and his customexs have a continuing right to receive ~
adequate water service, especlally in an area that contains substan-
tial homes and also 1s subject to the fire hazards assoclated with
nmountain resort communities in California. We mote, also, that the
record here shows that respondent, for the relatively modest sum
of $980 for which monthly installment payments could have been
arranged, could have replaced the long-ziling Pump No. 4 with 3 mew
pump that would have enabled Well No. 4, with existing storage
capacity, to supply the entire system with adequatz quontitics of
water at sufficient pressures.

The complexities of respondent's finsrmecial 2ffairs con-
nected with his subdivision development, together with what the
record shows to have been recurring difficulties in obtaining
responsible local supervision o£ his water system, suggest that
respéndent zay not be in a positionm, 2t leest for some time to come,
to carzy out his utility obligations. Forxr that reason, and for the
further reason that respondent's failure to respond effectively to
the Commission's orders occurred in 2 context of severe stress
rather than one of defiance or evasion, we ave ¢£ the opinion that
only wminimal penalties should be impdsed.

Findings of Fact

The Commission, on this record, finds that:

First Offense

1. On April 16, 1968 the affidavit of William W. Dunlop,

Secretary of the Public Utilities Commission of the State of
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Califormia, for an order to show cause herein was f£iled with said
Commission. Affiant alleged, in substazce, that respondent, Byron J.
Walters, doing business as Tahquitz Lake Water Company, a public
utility water corporation within the meaning of Scction 241 of the
Public Utilities Code, notwithstanding the Commission's order in
Decision No. 73705, issved on February 6, 1268 in the above-entitled
consolidated proceedings (after hearings held therein during April
and July, 1967, at the July sessions of which respondent personally
appeared), and with kaowledge of the contents of and ability to
comply with said order 22d during its effective period, unlawfully
and contumaciously f£ailed and refused to comply therewith; that a

. certified copy of said Decisiom No. 73705 wes personally sexrved on
respondent on February 13, 1968.

2. On said April 16, 1968, upon reading the affidavit and
application for am order to show cause of seid William W. Dunlop and
the supporting affidavits of Gerald H. Evers, M.D., and Reginald E.
Knaggs, filed herein, the Commission duly issued its order, Decision
No. 74008, directing respondent to appear before a commissioner or
examiner to be thereafter designated, at 10:00 a.m. of the lst day of

May, 1968 in the Commission's Courtroom, State Building, 107 South

Broadway, Los Angeles, Califormia, and then and there to show cause,

if any he had, why he should not be punished for the contempts

alleged in said affidavit of William W. Dunlop. A certified copy of
said order to show cause, to which were attached a certified copy of
cach of the affidavits hereinabove mentiomed and a certified copy of

said Decision No. 73705, was served personally on respondent on
April 18, 1968.
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3. Public hearings were held on said show cause order on
May 1, May 9, June 7 and June 14, 1968 at Los Angeles, befoxe
Examiner Gregory. Followiag oral argument on the evidence and on
respondent's oral motion to dismiss the show cause order, the p:o¥
¢ceeding was submitted for decision. Respondent did not f£ile 2
counter-affidavit or other defensive pleading and was not personally

present at any time during said hearings. He was represented by

an out-of-state attorney acting as attormey-in-fact pursuant to

wxitten powers.

4. Ordering paragraph 1 of said Decision Ne. 73705 pfovides
as follows:

"IT IS ORDERED that Byron J. Walters, doing
business as Tahquitz Lake Water Company, shall:

L. Provide forthwith a local operator to
operate and maintain the water system presently
installed to sexrve Forrest Lake Estates Tracts
Nos. 1 and 2. The Commission and each custemer
of Tahquitz Lake Water Company shall be notified
in writing of the name, address and telephone

number of the system operator within 48 hours of
service of this orxder."

On February 19, 1968 respondent caused a notice to be filed
with this Commission that designated ome Gil Lunt as local operatox
of said water system and purported to notify each customer of said
system of that fact; on February 28, 1968 there was filed with this
Commission a lettexr, dated February 26, 1968, subscribed by Gil Lunt,
denying that he had been so employed; on February 27, 1958 one
Donald Meng, respondent's son-in-law, during a trip to Idyllwild,
Californis, in connection with supervision of the operationé of said
water system and after ascertaining from Gil Lunt that he (Lunt)
was not supervising said system, gave to ome Jim Curtiss, a restau-

rant manager at Idyllwild, a personal check of Meng's wife in the
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sum of $50 and asked him to perform certain supervisorial tasks in
connection with said water system; the record does not show whether
said Curtiss, or amny one else employed by responden:,actuallyﬁper-
formed such service on or after February 27, 1968; Eowever, said
Gil Lunt was not so employed. Respondent did not notify this Com-
mission or his customers of the aforesaid arrangement with Curtiss.
Respondent, except as indicated hereinaboée,'while taving
notice and knowledge of the contents of said Decision No. 73705,
including ordering paragraph 1 thereof, and while having the ability
to comply therewith and while said decision and ordering paragreph 1
thereof remained in effect, failed and refused to comply therewith,
in that respondent failed and refused to provide a local operator

to operate and maintain said water system. Said failure and refusal

were and are in violation of law and in contempt of the Commission

and of its said order.

Second Offense

5. We refex to an& iIncorporate by this reference paragraphs 1,
2 and 3 of the findings hereinabove set forth with respect to the
First Offense, with the same force and éffect as 1f said paragraphs
~and each and every finding therein were set forth in full hexein.

6. Ordering paragraph 2 of Decision No. 73705 provides

as follows:

“IT IS ORDERED that Byron J. Walters, doing
business as Tahquitz Lake Water Company, shall:

"2. (a) Keep henceforth a log of system
operations snowing:

Time and date pump turned on;

(2} Water level in tank when puxp
turned onj

Time and date pump turned off;

Water level in tank when pump
turned off.

21~
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(b) Mail to the Commission, on or before
each Tuesday, a copy of the log of operations for the
week ending the preceding Saturday.
(¢) Report to the Commission emergency

interxuptions to sexrvice. Such Teporting shall

comply with General Oxdexr No. 103."

No copy of said log of the system operations was ever
received by this Commission as required by said ordering paragraph 2;
00 report whatsoever was filed with this Commission by respondent, in
compliance with General Order No. 103 or otherxwise, notifying it of
any emergency interruption to service; emergency service interrup-
tions, so unreported to the Commission, occurred at the residence
of Gerald H. Evers, M.D., on February 23, 19568, of which respondent
was advised by Evers by telephone on February 24, 1968; at the
residence of Edward F. Koenig oo April 1l and 22, 1968 and at the
residence of Thomas Goodman on the weekend of April 27-28, 1968.

Respondent, while having notice and knowledge of the con-
tents of said Decision’No. 73705 and of said ordering paragraph 2,
and while having the ability to comply therewith and while said
decision and ordering paragraph 2 remained in effect, failed and

refused to comply therewith, in that respoadent failed and refused

to mail to the Commission copies of the weekly log of system opera-

tions and to report to the Commission exergency interruptions to
service, as required by said decision and by said ordering_paragréph
2 thexeof, or at all. Said failure and refusal were and are in'
violation of law and in contempt of the Commission and of its

said orxder. | o

Third Offense

7. We refer to and incorporate by this reference paragrapghs 1,
2 and 3 of the findings hereinabove set forth with respect to the
First Offense, with the same force and effect as if said paragraphs

and each and every finding therein were set forth in full herein.

22~
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8. Oxdering paragrapih 3 of said Decision No. 73705 provides

as follows:

"IT IS ORDERED that Byron J. Walters, doing
business as Tahquitz Lake Water Company, shall:

"3, (a) Rebuild or replace the pump and take

other steps necessary to make Well No. 1 operatiomal,

seal Wells 1 and 4 from surface contamination, and

place Well No. 1 in service or on standby, within

thirty days of sexrvice of this oxder.

(b) Direct a letter at the time of

completion of the work on Wells Nos. 1 and 4 to the

Riverside County Health Department requesting an

inspection of said source of supply imstallations

and furnish a copy of the letter to the Commission.”

Respondent, while having notice and knowledge of the con-
tents of said Decision No. 73705 and of said ordering paragraph 3
thereof, and while having the ability to comply therewith and while
said decision and ordering paragraph 3 remained in effect, failed
and refused to comply therewitnh, in that respondent failed and
refused to rebuild or replace, within 30 days after sexvice of said
Decision No. 73705, or at all, the pumping equipment connected to
respondent’s well sources of supply, including the pump connected
to Well No. 4, which well we specifically find to be the principal
source of supply for respondent's water system and the pump for which
we specifically find necded replacement, or to seal Wells Nos. 1 or
4 from surface contamination, or to place any of said source of
supply facilities in service or on standby, as provided by said
oxdering paragraph 3, subparagraph (a), or at all. Respondent
failed and refused to provide this Commission with a copy of a letcer
directed, as provided by subparagraph (b) of said ordering paragraph
3, to the Riverside County Health Department requesting an I{nspection
of said source of supply Lnstallatioas on Wellis Nos. 1 z2nd 4 upon

completion of required work therxeon. Said failure and refusal were

and are in violation of law and in contempt of the Commission and

of its said order.
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Fourth Offense

9. We refer to and incorporate by this reference paragraphs
1, 2 and 3 of the findings hereinabove set forth with respect to
the First Offense, with the same force and effect as if said para-~
graphs and each and every finding thercin were set forth in full
herein.

10. Ordering paragraph & of said Decision No. 73705 provides

as follows:

"IT IS ORDERED that Byron J. Walters, doing
business as Tahquitz Lake Water Company, shall:

"4, Have the water system ianspected by a

water works consultant, or someone equally

qualified, to determine its condition, the

repairs needed and the extent of and the means

of eliminating the contamination by oil of the

water supplied to customers. This inspection,

together with the results thereof reported in

writing to the Commission, shall be accomplished

within thirty days of the service of this order."

No such inspection of said water system by a water works
consultant or by someone equally qualified, and no written Or other
report to the Commission of such inspection was ever accompiished

by or on behalf of respondent.:

Respondent, while having notice and knowledge of the con-
tents of said Decision No. 73705 and of said ordering paragraph &
thereof, and while having ability to comply therewith and whilie said
decision and said ordering paragrapn &4 remained in effect, failed
and refused to have an inspection of his said water system made and
to file with tae Commission a written or any other report ¢f the

results thereof, as required by said oxrdexring paragraph 4. Said

failure and refusal were and are in violation of law and in contempt

of the Commission and of its said order.




C. 8556, A. 491046 R

Fifch Offense'

1l. We refer to and incorpoxate by this refereace paragraphs
1, 2 aﬁd 3 of the findings hexeinabove set forth with respect to the

First Offense, with the same force and effect as if said paragraphs

and each and every finding therein were set forth in full herein.

12. Ordering paragraph S of said Decision No. 73705 provides

as follows:

"IT IS ORDERED that Byron J. Walters, doing
business as Tahquitz Lake Water Company, shall:

"5. File with the Commission the znnual report
of the operations of Tahquitz Lake Water Company for
calendar year 1966 within thirty days of the sexrvice
of this order. Such filing shall comply with General
Order No. 104 ia all respects other than the date of
filing."
No annual report of the operations of Tahquitz Lake Water
Company for calendar year 1966 was filed by or on behalf of respondent
which complies with General Order No. 104 or otherwise.
Respondent, while having notice and knowledge of the con-
tents of said Decisioﬁ No. 73705 and of said ordering paragraph 5
thereof, and while having ability to comply therewith and while said
decision and ordering paragraph S5 thereof remained in effect, failed
and refused to file an aanual report of the operations of said
Tahquitz Lake Water Company for calendar year 1966 which complied,
in all respects other than the date of filing, with Genexral Order
No. 104, or to file any annual report whatever of the operations of
sald water company for calendar year 1966. Said failure and refusal
- were and are in violation of law and in contempt of this Commission
and of its said oxder.
12. The allegations contained in the affidavit of William W.
Dunlep herein and in the supporting affiaavits‘herein of Reginald H.

Knaggs and of Gerald H. Evers, M.D., are, and cach allegation of each
of said affidavits is, true.
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13. Respondent should be punished as provided in the following

judgment and oxder.

JUDGMENT AND ORDER

Byron J. Walters, respondent herein, having appeared by
his attorney-in—fact, Murxy Greenbaum, Esquire, and having been
given full opportunity to answer the order to show cause filed
herein on April 16, 1968, and to exonerate himself from the alleged
contempts set forth in the affidavit of William W. Dunlop; now,
therefore, based upon the foregoing Opinion and Findings of Fact,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that:

1. Byron J. Walters is guilty of contempt of the Public
Utilities Commission of the State of California in disobeying its
order made February 6, 1968 in ordering paragraph 1 of its Decision
No. 73705 in the consolidated proceedings hereinm, by failing and
refusing to provide a local operator to operate and maintain his
water system, kmown as the Tahquitz Lake Water Company, installed
to serve Units Nos. 1 and 2 of respondent's Forrest Lake Estates
subdivision development near Idyllwild, Riverside County,
California. (First Offense.)

2. Byroﬁ J. Walters is guilty of contempt of the Public
Utilities Commission of the State of Califormia in disobeying said
oxder (paragrapi 2), by failing and refusing to mail to the Commis-
sion copies of weekly logs relating to operaﬁions of said Tahquitz
Lake Water Company, and to report to the Commission emergency inter-
ruptions to service by said water system. (Second Offense.)

3. Byron J. Walters is guilty of contempt of the Public
Utilities Commission of the State of Californmia in disobeying said

order (paragraph 3), by failing and refusing to rebuild or replace

26~
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cextain pumping equipment connected to wells that were essential
souxces of water supply, for service or as standby, by sald Tahquitz
Lake Water Company, so as to make said source of supply installations
ope:atiénal; to seal Wells Nos. 1 and 4 of said source of supply
facilities from surface contamination, and to direct 3 letter, with
a copy thereof to the Commission, to the Riverside County Health
Department on completion of said rehabilitationm work, requesting an
inspection of said source of supply installations. (Third Offense.)
4. Byron J. Walters is guilty of contempt of the Public
Utilities Commission of the State of Califormia in disobeying said
order (paragraph 4), by failing and refusing to have an inspection
made of said Tahquitz Lake water system by a water works comsultant
- or someone equally qualified, SO as to determine its condition, need
for xepairs and the extent of and means of elimimating contamination
by oil, and to report tﬁe results of such inspection in writing to
the Commission. (Fourth Offense.)

5. Byron J. Walters is guilty of contempt of the Public

Utilities Coumission of the State of Califormia in disobeying said

order (paragraph 5), by failing and refusing to file with the Commis-
sion the annual report of the operations of Tahquitz Lake Water
Company for calendar year 1966. (Fifsh Offense.)

6. TFor said contempts of the Public Utilities Commission of
the State of Californiz and its said orders, as hereinabove described,
the following punishments axe hereby imposed:

For each of the five contempts (First through Fifth
Offenses, inclusive), specified hereinabove, Byron J. Walters shall
pay a fine of $25.00; said finme, totalling $125.00, to be paid to
the Secretary of the Public Utilities Commission of the State of
California, 5th Floor, State Building, San Fraaciseco, Califormia
94102, within five (S) days after the effective date of this decision.
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7. In default of payment by said Byrom J, Walters of the fine
herein imposed upen him, said Byron J.‘Walﬁers shéll be committed
to the County Jail of the County of Los Angeles, State oﬁ_California,
until such fine be paid oxr satisfied in the proportion of one day’'s
imprisonment for each five dollarxs ($5.00) of said fing,that shall
be unpaid. -

&. The Secretaxy of the Public Utilities Commission of the
State'of California, if said fime or any part thereof shall not be
paid By said.Bfron J. Walters within the time specified above, shall
prepare an appropriate ordexr or orders of axrrest and commitmeg: in
ﬁh@ ﬁame of the Public Utilities Commission of the State of

Cg}iforﬁia, directed to the Sheriff of the County of Los Angeles,

to which shall be at:ached a certified copy of this decision.

This decision shall become effective twenty (20) days
after personal sérvice of a certified copy hereof upon said‘Byroﬁ J.
Waltexs. The Secretary of the Commission is directed’co‘cause'%uch:
service to be made. |
N " Dated at San Irancisco , California, this Al
day of JUNE , 1969,
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COMMISSIONER J., P. VUKASIN, JR., DISSENTING:

This matter has been submitted since June, 1968. The purpose of
this investigation and Order to Show Cause is now moot inasmuch
as 2 District is ndw'providing service to the former customers
of this utility, _ |
The record of the proceeding shows that'the respondent; Byron J.
Valters, was not present for the contempt hearing. In addition,
it iz not clear that the respondent had the ability to comply
with the orders of the Commission, as stated in the decisions

”.;..both before and after certification of

his water system, respondent has been im-

mexsed in a sea of fipanecial troubles, compli-

cated by the recent illness and death of his

wife, and is now involved in bankruptcy pro-

cecdings.” (c.f. p. 7, D 75744)

Undex the circumstances, I would dismiss the investigation and

Oxrder to Show Cause.

b,

J. P[ Vekasin, Jr. /

Commissioner

June 3, 1969




