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Decision No. _~7 .... 57~6 ... 9 ........ 

BEFORE THE PUBLIC TJTnITIES COMMISSION OF l'HE STAtE OF CALIFORNIA 

THE COONn' OF KERN, a political) 
sulx11vision of the State of ~ 
California, 

Petitioner, 

vs. 

SO'OTRERN PACIFIC COMPANY,. a 
corporation, 

Respondent. 

Investigation on the Commis- ) 
sion's own motion toto the ) 
status,. rates,. rules, operations,) 
service, facilities, equipment, ) 
contracts and practices of ) 
the SO'CtllEBN PACIFIC COMPANY> a ~ 
corporation. 

Case No. 8673 
(Fi1~d ~t 16. 1967) 

Case No. 8674 
(Filed August 17, 1967) 

Edwin D. Gra.nt, for complainant in Case No. 8673 
and interested parey in Case No. 8674. t.am W. Telford and George Brown,. for defendant 
l.n l!ase No. 8673 ana respondent in Ca.se 
No. 8674. 

30M weSlea Wood and Arden E. Henning, for 
43 res! ents of Keene, intervenors in Cases 
Nos. 8673 and 8674. 

David R. Larrouy, for the Commission staff. 

ORDER OF DISMISSAL 

The complaint in Case No. 8673, filed August 16, 1967 

by the County of Kern alleges that the Southern Pacific Company 

(SP) bas for a number of years been selling and delivering water 

to a county hospital, fire station,. several schools and va.rious 

individuals in ehe Keene-Caliente area. of Kern County (approxi­

mately 40 miles east of Bakersfield); that SP' has never been 

regulaeed as a public utility wAt~r corporation by the CommisSion; 

-1-



c. 8673, 8674 ds 

and that SP informed· all of said water users by letter in 

October 1966 that it would terminate water service on September 1, 

1967, and advi.sed them. to arrange for substitute water service. 

!he complaint prays that SP be declared a public utility water 

corporation and be required to continue water service in said 

area.. 

Case No. 8674 is an order instituting investigation and 

temporary restraining order issued by the Commission on Augpst 17, 

1967. Said order directed SP to refrain from discontinuing wa.ter 

service as now provided until further order of the Commission. SP 

advised that it would not Challenge the :emporary restraining order. 

In its answer to the complaint in Case No. 8673 7 filed 

August 28,1967, SP denied that it is a public utility water 

company. It alleged that for many years it has maintained a 

private water system in the area in question for serving its own 

private water needs; that said water sys'tem at one time produced 

~·13.ter in excess of SF's needs, and as a matter of accOmmodation, 

it agreed to sell such surplus water to individuals living near 

its pipeline; that it is now having d:(ffieulty in obtaining water; 

and that there is no longer surplus water available. 

Both cases were consolidated for public hearing which 

was held before Examiner MOoney in Bakersfield on August 30 and 

31, 1967, and on October 3 and 4, 1967. '!he matter was submitted 

on the Latter date subject to the filing of concurrent briefs due 

Aptil 26, 1968. 

By statement filed April 26, 1968, the Commission staff 

advised 'that since it had not prC':sented evidence in these pro­

ceedings, it would not file a brief. Prior to said date, both 
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complainant 8Xld defendant in case No. 8673 requested 8n extension 

of t~ to file briefs. They pointed out that SF' was entering 

negot:i.ations with ehe Keene Water District, a newly formed water 

district, which, if successful, would assure continued water service 

to the residents of the Keene-Caliente area and would satisfy the 
'" complaint. Said request was granted. Suosequent r~quests for 

additional extensions of ttme to allow sufficient time to complete 

the negotiations were likewise granted. !he parties stated that 

in the event an agreement satisfactory to all concerned were 

negotiated, there would be no purpose in filing briefs. The agree­

ment was negotiated by SP and the Keene Water Dis'trict on 

February 13, 1969. A capy of the agreement, ~7hich has been 

received in evidence as late-filed Exhibit 33 in Case No. 8673, 

is attached hereto as Appendix A. By the terms of the agreement, 

SP will continue to provide water service in the Keene-Caliente 

area 1mtil said service is taken over by the Keene Water District 

in the near future. 

By letter dated March 13, 1969, complainant has 

informed the Commission that it docs not oppose the dismissal of 

Case No. 8673. A motion to dismiSS both Cases Nos. 8673 and 8674 

was filed by SF on MarCh 27, 1969. A motion for discontinuance of 

the investigation and revocation of the temporary restraining 

order in Case No. 8674 was filed by the Commission s~ff on 

April 28, 1969. In the circumstances, 
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IT IS ORDERED that: 

l. The eomplaint in Case No. 8673 is dismissed. 

2. The investigation in Case No. 8674 is discontinued. 

3.. The temporary restra.ining order in Case No. 8674 

is revoked. 

'the effective date of this order shall be twenty days 

a£te~ the date hereof. 

Dated at _____ &:o.~..;;;lf.I:a.:n;,.;.;;;;;;_C1;;;,~;;.;;:O ___ , California, this 

day of ___ J_U_N_E __ ~, 1969. 
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AGREEMENT 
-~-,.....- ... -- ..... 

SOUTHERN PACIFIC COMPANY7 hereinafter referred to as 

"SP", owns and opera1:es a pipeline and related water production 

and storage facilities situated in the County of Kern7 State of 

California, between the City of Tehachapi and the community of 

Caliente. SP has in the past sold surplus w~ter to various 

persons owning property adjacent to said pipeline pursuant to 

agreements for the sale of such surplus water. 

SP also has certain water rights whiCh are presently 

being exercised and water produced thereunder and thereby is the 

water being so sold. 

KEENE WATER. DISTRICT 7 a California. wate.r district, 

hereinafter referred to as "DISTRICT" 7" .has been formed primarily 

to finance .oD.d construct a water transmission line coxmeeting 

the area within its boundaries to the transmission line to be 

construc1:ed by ·the Tehachapi-Cummings County Water District for 

the importation. of water from ~e California State Water Project 

water to said District. 

DIS'!R.ICT, acting by .and through its Board of Directors, 

hereby agrees to take over and operate the said pipeline, water 

producing and storage facilities of SP, and assume responsibility 

for supplying water to persons currently purchasing surplus water 

from SP) at the time and under the conditions set forth below. 

1. SP will· continue to operate and maineain the said 

pipeline and wat:er producing faeili.ties until six (6) months 

after DISTRICT commences construction. of its said water trans-

mission line. At that time DIS7R.Icr w1ll. assua:.e respons.l.bility 

-1-



c. 8673, 8674 , ds 
APPENDIX A 

for the operation of' tIle pipeline and the continued supply of water 

to those persons currently purchastng surplus water from SP. To 

the extent there is water available DISl'RIC'r'TJJ:J.y serve other users 

in the vicinity of Keene. 

2. At the time DISTRICT is ready to assume responsibility 

for the operation of said pipeline, SP 'Will lease the said :?ipe­

line, water producing and storage facilities and water rights to 

DISnuCT at no cost for a term of ten (10) years, ~cept that if 

the DISTRIct connects the water transmission line to be constructed 

by it to the water service facilities of those persons presently 

beillg supplied with surplus water from the pipeline owned by SF 

at an earlier date, tben· this term of years shall cease and deter­

mine at that earlier date'~ If at :the end of said term of ten (l0) 

years the water' service facilities of, those persons presently 

'being supplied with' surplus water from. the pipeline owned by SP 

have not yet been 'connected to the DISTRICT's proposed water trans­

mission line, said term shall be extended from year to year and 

DISTRICT will continue the operation of said pipeline and related 

faCilities, until the DISIRIC! is able to provide State Water 

P".coject water and to supply the same through its said water trans­

mission lines to the water service facilities of those percons 

being supplied with surplus water from the pipel;nc ~-ned by Sf!. 

3. For ,a/.period of five (5) years from·the date DISTRICT 

assumes responsibility for operation of the pipeline, SP 'Will 

assume responsibility for any repairs, renewals or replacements 

to said pipeline~water production or storage facilities, the cost 

of which amounts 'to:more than Five Hundred Dollars ($500.00) per 

occurrCtlce, provided' that District will pay the first Five 

Hundred Dollars ($500.'00) of any such repair~ renewal or 

replacement. SP will: .a.1S;O assume the responsibility and pay 

the costs of such repairs, renewals"or 'replacertlC1lts which .aggx-egate 

in excess of Two Thousand Five Hundred Dollars ($2,500.00) in any 
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tw~lve (12) calendar month period beginning with the month in 

which DISTRICT assumes responsibility for said pipeline. All 

amotmts payable by SP to DISTRICT heretmder shall be paid promptly 

upon receipt of written demand by DISTRICT. 

4. The necessity for any repairs, renewals or replace­

mentsreferred to in Paragraph 3, other than emergency repairs 

necessary to maintain or restore water service, shall be determined 

by the Superintendent of the San Joaquin Division of SP, or his 

representative, and the Chief Engineering officer of DISTRICT, or 

such other representative of DISTRICT as may be designated by its 

Board of Directors. If these two parties cannot reach an .::greement . 
as to the necessity for said repairs, renewals or replacements, 

the ~uestion will be determined in accordance with the Ru!cs of 

the' American Arbitra.tion Association in existence at the time the 

question ari~es. 

5. D!STRICl' shall have the . right to perfo~ or contract 

for the wo:k necessary to make emergency repairs to receore or 

maint:ll.::. se:\"ice, and as to other repairs, rencw;:.ls O~ replacements, 

SP reserves the right to (a) perform said repairs, renewals or 

replacements ".rl.eh 1ez ~m forces, . (b) to have said rc?cir$, reeewals 

or repl~cem~ts performec1 by an independent contraczC't", or (e) to 

require DISTRICT to perform said repairs, renewals 0: rep~cements 

for the' account of SP. In the event SF requires DISTRICT to perform 

said repairs) renewals or replacements, SP shall give written 

notice to DIstRICT' thereof_ Following the completion, by DISTRICT 

of said repairs, renewals or replacements and the submission of a 

statement'therefor, SF shall promptly pay all costs incurred by 

DIS'XRICT in connection therewith. 
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6. SF reserves the right to a~ any time terminate the 

operation of said pipeline -below the community known .as I..ower 

Keene, and to drill ~ a well in the community of caliente to replace 

the ~7ater currently brought to that community by t:he pipeline. In 

the event S1> has not exercised this option at the time DISTRICT 

assumes responsibility for the operation of the said pipeline, 

DIS'I'RICT agrees that it will continue to offer for sale to· the 

residen~s of the community of caliente surplus water to'theextent 

available until that community develops an alternative source of 

supply. 

7. DISTRICT agrees that during the period of time it 

operates the pipeline herein referred to it will assume the obli­

gation to pay any tax imposed upon the right to produce water at 

the well belonging to SF in the City of Tehachapi by the Teb.a.chapi­

Curmnings County Water District or any other entity having the 

right to impose such a water production tax, but only to ehe extent 

that suc.h right is exercised by DISTRICT. 

8. DISTRICT agrees that during the period of time it 

ope4ates the pipeline herein referred to, it ~dll hold SP harmless 

for any injuries resulting to employees of DISTRICT or to agents 

of other persons performing work for DISIRICI arising out of or 

in any way connected with the operation or maintenance of the said 

pipeline 1.lnless- caused by the sole negligence of SP·. 

9. SF agrees that: it will cooperate with DISTRICT and 

DISTRICT's employees during the period of operation by DISTRICT 

of sa.id pipeline .and related facilit:ies by provi.ding access thereto. 

DIStRICT agrees that its employees, agents, or independent contrac­

tors performing work for it will not enter any of SP's railroad 

right of way without f:trst obtaird'Og permission from gp's San . 

Joaquin Division Superintendent at Bakersfield. 
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10. If DISTRICT determines to use any portion of the 

said pipeline as part o~ its permanent system of wa'ter supply 

facilities, SF will grant to DISTRICT the right to maintain that 

portion of the pipeline on its right-of-way until out of' face 

replacements of anyone section involving 200 linear feet or more 

become necessary and DISTRICT agrees at that time to remove that 

section of said pipeline from the railroad right-of-way' of SP'. 

11. SF agrees 'to execute and deliver to DISTRICT such 

documents and ass1goments as %Day be required to implement this 

agreement, including but not limited to assigomcnts of water ,. 

rights or other rights to the production of water from the ground­

water basin underlying too well site of SP in the City of Tehachapi. 

12. DIStRICT shall have no responsibility for the 

protection of the water rights of SP, and SP will bold DISTRICT 

harmless against any cost or expense which I>ISnuCT may incur 

because of litigation or other dispute which DIS!RIC! may become 

involved in by reason of its use or exercise of the water rights 

of 52 except, however, this paragraph shall not affect DISTRICT t S 

responsibility for payment of eaxes or assessments levied on the 

production of water and measured by the am.ount produced. 

13. Title to the pipeline and related facilities of SP 

and its water rights subject to the provisions of this agreement 

shall remain in S1> and· all personal and real property taxes le'Vied 

thereon shall be paid by SP. 

14. 'Until DISTRICT bas completed construction of its 

water transmission line and has imported WAter available to serve 

those persons presently being supplied with surplus water from the 

pipeline awned by SF, DISTRICT's responsibility to'- operate and 

maintain s~iQ pipeline and re~ed £acilities and DISTRICT's obli-
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gat ion to serve water to those persons, shall be conditioned upon 

sp I S being able to continue supplying DIS'I'RICT with the quantities 

of water required. 

15. In the event DIS'l'RICT is dissolved by operation 

of law or otherwise, its obligations and responsibilities hereunder 

shall cease upon such dissolution and any rights acquired by it 

from SP shall revert to S? 
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