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Investigation on the Commission f s . ) 
ownmo~ion into the operations, ) 
r.a.tes,~, charges and practices of » 
JACK'ROBERTSON., doing business as 
BOYD'TRJ.NSPORTATION; S.:, ROtH COMPANY; ) 

'MICRACELL' CORPORATIOlo;, "4 corporat10n; ) 
and LAKE' SAI.ES SUPPLY. ) 

------------------------------) 

Case No. 8896 
(Filed February 25, 1969) 

Jack Ro'be-rtson, for Boyd Transportation, respondent. 
Gary Hall, COUnsel, ancl E. E. Cahoon, for ehe 
~ssion staff. 

OPINION ... -..,--,.... ... -
...... :' 

The Commission by :its order of Feb::'Ua'r)" 25, 1909, 1nS1;ituted' 

·an investigation of Jack Robertson, doing business as Boyd Trans­

poreat1~n Co. (hereinafter referred to as re~pondent Robertson); . , . 
. ". ' ..... " 

, . $-: ,~th' Compa':"ly, Micrace11 Corporation and ~oe Sales Supply (h~e-
\ 

, ~~ter referred to collectively as ~sh1pper respondentsN) were also 
" '.' 

, .~C'l:de respondents. 
,~ ... 
. ,~,?,-:,' 

, ("''rJi,>'" The pu:rpose of naming shippers as respo::clents is to allow 
~ , -,' ' 

'~:ci~h ~p~rsons full notice and opportunity to be heard before th~ 
issuance:; of a' CommiSSion decision which could detexminethe amount 

'of'undeT~harges, 1£ any) incurred, on tr.ansportation which is the 
.J , ~ • • 

.s·u!)ject matter of the investigation. (Pra1;t v. CoAst 'I'rueking 228 

. Cat. App. 2d 139, 39 Cal. Rptr" 332; Ryerson v. Rive't"side Cement 
", 

CompanY 266 ACA 866, 72 Cal. Rptr. 595.) 

A public hearing was "held at San francisco before Examiner 

, Gilman on March 28, '1969. R.esponc1ene Robertson appeared on his own 

behalf; none of 'shipper respondents a?peared .. 
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. Respondent: Ro·bertson condUcts operations uncler a radial 
, .. 

,highway common carrier pe%mit. Respondent Robertson bas a tenninal 

in SaU: Leandro; he has two employees and operates two tractors, one 
, 

van-typesemitra11er and two. flat bed trailers. 
/ 

Gross revenue in 

the first two qua.'X'terso£ 1908 was $3C,S79. 

, Respondent Roberes.on' was originally served with . the appro .. 

~rtate ~tar1ffs, and· distance tables' on September 22,,' 1967 • Because 

· of lapse of·: insura.nce coverage', respondent: Robertson's permit was 
" . . . 

. ,revokede££ect1ve March 19, 1908. . Subsequently, 4 new pennit: was 
,'-. ' 
, , , 

1ssuedA?rl1 1&, 1968; a.ppropriate tariffs were again served on 
, ," , . 

".; , r~GpOndent Ro~rtson on April 19, 1968 .. 
... 

A: representative of the Cormni~s10n'sC¢mplianee ;Seetion 

call;ed~n respondent Robertson on September. 17, 1968 and again on 
'J "', 

" " . ... 

October 2,. and November 6) 1968. The period of' review covered trs.ns-
" ,'.. " - , 

'>i:;:':'PO~t~on\:;~e~urr1ng betw~en April 4, 19:68 and July 17,. 1968. With 

" ,." ,,<pel:m.i.:ss;on·~f ;:respondent Robertson~ copies 'of <certain freight bills " ".'. < ' I, 
\:, ," I,., . f, 1 

:~a~ o:~her: sh1pp~ng' documents were m.a.de by the repre8e1l~t1ve and 
,..,1, _ _/ ~ .. ". 

· £o'rWa-:'ded, 'to the Comp-l1anee e.nd E:n£orcement: Branch for' analysis. On 
I" '" ~' . 

" ~ereain, sh1Pm~nts supplementary infol:mS.t:ton concerning weights, des-
'~, .I,lf .. 

t1na~1on':t arid commodities shipped was obtained by admission from 
"/ 

respondent, since the documents relating to those shipments were 
.. ' 

incomp;ete. At hearing" copies" of the shipping documents were 

. ,introduced in ev1~enc:e, tOgethe1::. with testb~ny by the st:aff inves'ti-
, t,. .' , .> ' 

· gator at;. to the supplementary 1~-ri,foma.t:1on .. 
' ~' , :' . 

Analyses of the applicable m~ rates wer~"m8de by 4 

staff 'rate expert and introdUced into evidence as .~-xhibits·,", According 

to .. Exhib12: ,.2 (~~1.at1:c~g t:o Ro~h '~I>,Qny) tl~:' fOll~~8 i-a:¥.hs ~ors 
; ,', ( 
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,<,)", (' f' f \.:ere med~ in each ~f the eight .' shipments' - 1:00 'low a rate for the 
,t, (, ,',I 

/ i' 
, . commodities' ee:rriecl'> failure" to assess the Central Coastal Territory 

::sur~ba'X'ge (Supplement 66; after April 27, 1968', Supple:nent: 74) and 
, • 1,:" : . 

", ; failure to a.ssess the split delivery charge (Item 171). The under-

,',: e'!:'..arges "were 'e31~ated by the' staff': Witness; to be $907.59 for ::h.e 

" ", R.oth s~pments. 
" • J, i ,', 

Shipments cOnsigned Oy the M1eracell Corporation 1t1Cre ti,t' 'I 

'I 

~~.: /,:" a.na.1Y~d'!.n\ sca.ff's 'EXhibit 3. 'Parts 1, '3, ~~ 5, 6" and 7 T.4'ere 

, \ ' ,'. as,sereedly 1mprope1:'ly' rat~d by carrter as s:!:::igle shipments; t:he 
I, .,J ." I" " staff 

," • '0 

~x,pertr.ated each' component of these pares as sepArate shipments 

eith~ ilbeeause of failure to comply with the documentation requ1=e-
/ J: 

": ments of ,Itea: 170(b) and: (c) or because ~he components were not picked 
, " 

>,fi ,[' ; • 

up' on.~ single day as requi'red by Item 170(d). Further~ on parts 1-8 , , , 

,;the:~~r.r1C~· fa!l~ to assess the Centra.l Coastal l'erritor/ surcherge; 
{~\~:, ,."/~"." " . " 

t' on ~l 9'.·f:P~S a wrong rate was assessed.. By correcting these defects 
::\j~., /- ,'" .; ( • 

in :"'the,rating.. the rate expert concluded ehat the undcrch8.rges on 
, '., .':' i I,:'" .. -

ttans?O'rtation £o'r the M1cracell Corporat!.on o9mo':lI'l~ed to $1~680.49. , ' 

~, . 

," As to the t'ransporeation described in pare 4 of Exhibit, 3, 

. ,':.~ '::: ea'ci?-,of the component shipments was d1 verted from its originally, -./ 

de~ignated destination, one shipment from Lake Sales, San Jose e~ .. , 

, •. ~ I..ake Sales" Berkeley" and the other to a firm in San. Francisco Without 
I, l~' • , 

t", " 
',' 

:extra eh8.rge. Staff, contended that> si.nce diversion instructions came 

.' ",,; " ' . from Lake Sales) the' charges for thi~ portion of the movement' should 
. . .. 

be paid by Lal<:e Sale~~ '. rath~.:"> then ~.ac'raee!l, the original consignee. 

Theeha.'rgesfo'r t"'ese movements WC're caleulated by the staff e,q>ert 

to amount to $135.90. 

We conclude it is not appropriate on this reco~d to deter­

mine whe.the'r Lake S.alE:C or Mieracell is responsible for the c1u:.rges 
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for the d1"ersions.. The Order Inst:Ltuting Investigation gave no 

notiee ,to Lake Sales that it might: be held responsible for any com­

ponent movement of Freight Bill No. 570 (part 4~ Exhibit 3) 7 and 

neither Lake Sales nor Micracell appeared at hearing. Consequently, 

we will find that an undercharge has occurred but: re£r.a1n from. 

deciding which shipper respotldent is responsible for payment .. 

Exhibit 4 covers two multicomponent shipments for Lake Sales .. 

The staff expert rated the' components of both as separate shipments, 

e1the-r be~"tSe of fdJ.ure to pick up on a single dey or because of , 

documentation inade'quacies; in addition.,. ca.rrier failed to assess an 

off-rai1 charge, Central Coastal surcharges and a.ssessed wrong rates. 

The total Undercharges in this exhibit amount to $108.49. 

Respondent Robertson bas no past history. 

Staff counsel recommended a Section 3800 fine of $2,237.20 

exc1ud1ngthe utlClerchP:1:ges incurred between Ap:-:Ll 4 and April 19, the 
, ,~ " .Io .... ~ 

date of the second tar1;';,.,f service.. Staff' recommended that the under-
'1."." 

charges to be eollect .. ~d should, however, include the amounts incurred 

" prior to the seco1ld'ta:riff service under the authority of Webster H. 

Tennis 63 Cal, P.U.C, 66S .and Keller v. Thornton Canning Co. 66 C .. 2d. 

963. 

'Ihe'staff's re~ommendation for fines indicates some doubt 
',/ ' , , 

as to whether the i~tial service of tariffs was somehow rendered 

ineffective 'by ,revocation of resp0'Odent' s permit, .and thus whether 

consistent ~t~ Section 3737, a Section 3800 fine could be imposed 

for undercharges occur.rlng .a,;ter the.t date and before the second 

tariff set:V1ce,. We conclude that there MS been no lapse or hiatus 

in the obligation created by the initiBl service of tariffs on 

respo1ldent.... The notice" a.nQ. :he:refore the obligation to comply 

" 
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c'%'ea1:ed by suCh not1ce:1 pers1sted during both the period when respon­

dent had no operating authorl.ty .s.nd the period after respondent had 

reacquired ope.-rating authority but had not been '%'c-served with ear1ffs.. 

TheTe is nothing in either Section 3800 or 5ect:1on 3737 to ind:Leate 

that a revocation of operating authority should operate t~ relieve a 

carr1~ of its; ob11gation to comply with the tariffs,. once served .. 

Such a holding would be.eontrary to the purpose ~f Seetion 3800 fines­

to prevent Win<1falls to unde-rcharging carr1ers.. ConsequentlY:1 we Will 
, , 

assess a Sect10n 3800 fine in e~ amount of all of the found uneer-

charges. " 
"' 

Staff! also requested ~'pUnitive fine in the ac01.mt of $250 .. 
I, , 

No punit1ve fine Will be fmposed besed on the following considerations: 

(l) The Section 3800 fine has been increased 
ove'%' :he amo~ requested by the staff. 

,(2) There is no ind1c~t1on that the ~rCha'X'ges 
were willful:1 or intended to undercue other 
po~ential c~mp~titor~ for tr~s traffic. 
Further :1 ,there was no at:~pt atconcealmen:' 
and respondent cooperated fu1::'y With the stll.-:f 
invest1gation .. 

(3) Carrier's gross revenue is con:p8.rat1vely sm.a.if. 
" , 

"The, Ccmmission finds: 

1. Tha~ 'respondent Robertson is a higl'r.Y'ay pexmi't· ce~~~r, and 
, , 

", .. ~, 
since April 16~ 1968 ha~ held a pe:rmit as a radial ~-18hw~Y' common 

carr1er. 

2., That respondent Robertson was served With appropriate 

tariffs, prior to all of~:: ~be transportation which is the subject:: matter 
:. ,\~. 
~ ,,' , '1IIiI"'~ 

of thiS:' proceeding. " ".:':;~:;'::; 

3.. Respondent Robertson charged and shipper respondents pa1d, 

less than the 14Wful.ly presc.r:tbed,!l;linim'um 'ra:tesin the instances 

set forth in Ey..h1bits' 2:1 3 and 4:1result1ng in undercharges totaling 

.' '" 
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$2~832.52. The .un4ercharges are a liabiliey of respondent shi?pers 

in ~he~follow1ng amounts: 

S. Roth Company 
Micracell Corporation 
Lake Sales Supply 

$ 907.59 
1~680 .. 49-

108.49 

4. The Commission finds an additional $13$.95 of undercharges, 

which 1's a liability of either Mieracell or Lake Sales. 

Based on the foregoing findings, the Commission concludes 

., that re~pondet\t earner v1~18.te<i Sec:'ions 3664~ 3667 and 3737 ·of ehe , . 

Public Utilities Code, should be ordered to collect undercharges in 

the am01.mt of $2,832.52 and should pay' 8· fine pursuant to Section 3800 

in :the ,amount of $2,~32.52. 

'The Comm1ss:t¢nexpects thatrespolldent Robertson ~rill pro­

ceed promptly, dil1gently and 1'0. good faith to p'Crsl;e all reasonable 
'.. ',' I .... 

measures to collect the undercharges. The staff of the Commission 
.', ;.',', " ',' . . . 

wUl make a subsequent, field investigation into the measures Ulken . j":, ' ..~. ( . ., '" . 

by respondent Robertson and'the results the-:eof. If there is res.son 

to;believ,~ . that r~spondent. Robertson or his attorney have no:!;: been 

'diligent, Or r..ave not taken all reasonable measures to collect all 

u,ndercharges, or ~ve not acted in goodfa1th, ,:he eommssion -:,:ill 

reopentbis p~ocecd1ng for the purpose of for.mally inquir!ng into the 

c1-rCumstances and for. the puxpose of d.e~e,;m1n1ng whether further 
•. ~ . ' I ' ".' .... 

. sanctions ,should be imposed" 
. , ,I. j I 

ORDER. - ~---
'/'". ' 

IT IS ORDERED that: 

1. Respondent Robertson shall pays· fine of $2,832.52 to this 

, Commission on or be£oreth~ fortieth ~y afeer ehe effective date of 

this order. 

I" ,,', 
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2. Respondent· Robertson shall take such action~ ineluding 

legal action~ as may be necessary to collect ehe amoun1:s of uruie':­

eharges set forth herein) and shall notify the Commission in WTiting 

upon the eonsunmation of such collections. 

3. Respondent Robertson shall proceed promptly_diligently 

and in good faith to pursue all reasonable measures to collect the 

undercharges) and in the event undercharges ordered to be collected 

by paragraph 2 of this orde-r, or a:oy part of such undercharges) remain: 

uncollected sixty days after the effective date of this order_ re­

spondent Robertson shall file ~th the Commission) on the first 

Monday of each month. after the end of selid sixty days _ a report of 

the undercharges rema1ning to be collected, specifying the action 
. ,. 

taken to collect suehunderchargesand the result of such action, 

until, such undercharges have been collected in full oX' until further' 

order of the Commission. 

The Secretary of the Commission is directed to cause 

. personal service of this order to be made upon respondents. The 

effective date of this order shall be twenty days after the completion 

of such serv1ee~ 
$:J.:l. F.mncieco Dated at _________ - California) ehis 

day of ____ J_U_N_E ____ 1969. 

Wi~~~ . 
........ ,," ~,.. ~,. 

. ,~ '.. . . 
/~~ :: .. v • ~. 


