 ORIGINAL

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATZ OF CALIFORNIA

Iavestigation or the comnission's
own motion iuto tne operxations, ,
rates, cunarges and practices of Case No. 8909
EEAVY TRANSPORT, INC., a Califoruia (Filed April 22, 1969)
corporation, arnd BRAGG CRANE SERVICE, :

a Califormia corporatiou.

)
)

M. J. Bragg, Jr., for respondents.

Gary Hall, Coumsel, and J. B. Hamnigan,
or the Commission statZ.

OPINION

By its order dated April 22, 1969, the Commission
instituted an investigation into the operatiors, rates, charges and
practices of Heavy Tramsport Inc. (Heavy) and Bragg Crane Service
(Bragg) for the purpose of determining: |

1. ‘/mether respondent Heavy has violated Section 453 of the
Public Utilities Code by granting preferences or advantages to 3
corporation ox person in that said corporation Or pexson was charged
a lesser rate by xespondent Heavy than the applicable rates and
charges prescribed in Westexn Motoxr Tariff Bureau's Tariff No. 6,
duly publisbed and filed with the Commission.

2. Vhether respondent Heavy has violated Sectiom 494 of the
Public Utilities Code by charging, demanding, collecting, OF
receiving a differeﬁt compersation for the transportation of
property thﬁn toe rates and charges due under Western Motor Tariff

Bureau's Taxiff No. 6, duly published and filed with the Commission.
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3. Whether respondent Bragg has paid less than the applicable
rates and charges prescribed ir Westerr Motor Tariff Bureau Tariff
No. ¢ for transportation performed by respondent Heavy.

4. Vhether respoudent Heavy should be ordered to collect
from resgondent Bragg, named herein, or from any othex person or
corporation liable therefor the difference between charges actually
billed or collected and charges due under Western Motor Tariff Burxeau's
Tariff No. 6, duly publisned and filed with the Commission.

5. TWhetner respondent Heavy should be ordered to cease and
desist from any and all unlawful operations and practices.

6. Whethexr any of the operating authority of respondent Heavy
should be cancelled, revoked, or suspended, or whether & fine should
be imposed upor respondent Heavy pursuant to Sectiom 1070 of ﬁhe
Public Utilities Code.

7. Whether, in the evert undercharges are found to exist, &
fine in the amount of such undexrcharges should be imposed upon
respondent Heavy pursuaut to Sectiom 2100 of the Public Utilities
Code.

8. Whether any other order or orders that may be appropriate

should be entered in the lawful exercise of the Commission's

jurisdiction.

A duly noticed public hearing was held before Exaaminer

Rogers on Jume 12, 1969, in Long Beaci and the matter was submitted.
Heavy has a radial highway common carrier permit, and a
certificate of public convenience and necessity as a highway common

carrier for the transportatiorn of special commodities including




C-8509 - LRX/EW

those which, because of tneir unusual size and weight, require the

use of special equipment (Decision No. 67426, dated Junme 23, 1964,
in Application No. 46630).

A Commission trausportation representative testified that
Heavy is a party to Local and Rroportiomal Freight Tariff No. 6,
Western Motor Tariff Bureau, Inc., Agent, and that onm October 14,
15 and 16, 1968, when ne investigated the matter under comsiderationm,
he observed said tariff in Heavy's (and Bragg's) office in Long
Beach. Heavy's president attended the hearing herein, and did rot
deny said allegation. The ﬁresident of Heavy is also the president
of Bragg. Both respondents have the same office in Long Beach.

The specific item which is the basis of tae oxder
instituting investigation herein is Freight Bill No. 1536 (Exnibit
No. 1) issued by Heavy to Bragg for the transportation of 147 loads
of pre-stressed concrete zirders from Noxwalk to ¢arden Grove 82 a
cighway common carrzier for $7,173.45 during the period Jume 3 through
June 6, 1968. According to the bill this reflected 419k hours
hauling for Bragg at $17.10 per houi. In the course of the
transpo§7ation a subhauler's equipment was used by Heavy at $16.05
pex hour and the subhauler was paid a total of $1,083.38. The
transportation performed by Heavy was within the cemtral portion of
ats certificated area and was by means ¢f a tractox and a dolly.
Each shipment consisted of ome pre~stressed concrete beam weighing .
33,000 pounds. The transportation representative was told by the
president of Bragg that before October 1968, there was no written

agreemern.t between Heavy and Bragg for the transportation.

i/ At tne time the services were periormed and also at the time of
this decision, Heavy's tariffs did not include a rate of $17.10.

2/ Heavy's lawful tariff rate for the hauling, if it had had on file
a written agreement with Bragz, would have been $16.05 per hour.
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Heavy has a terminal in Long Beach. ‘/hen it was being
investigated in October, 1968, it had 12 dxivers, five office
employees and two maintenance employees. At that tiwe it had 20
tractors and 80 trailers. During the last three quarters of 1968
its gross revenues reported to this Commission totalled $519,085.00.
For the first quarter of 1969 such revenues totalled $168,272.00.

The transportation represeutative testified that on
April 27, 1963, Heavy was notified in writing that it was undex-
chargiug and in 1963 it was orally advised of undexrcbarges.

A Commission rate expert testified that the service

performed under Freight Bill No. 1536 resulted in an undexrcharge

of $6,350.55 (Exhibit No. 2). T?? rate expert stated that if

Heavy had had a written agreement with Bragg the correct rate would
have been $16.05 pef nour, not $17.10 as set out in the freight bill;
that there was no written agreement between Heavy and Bragg at the
time the service was performed and thexefore the charges were
required to be on a weight or cents per 100 pounds bdasis for a

total lawful charge of $13,524 oxr $6,350.55 more than Heavy collected
from Bragz.

In [56Z, Crail Irxansportation Co. owned the busimess. Heavy
acquired the operating raguts in 1964. There is nothing in the
record to show that Heavy was notified of claimed illegal xates
priox to 1968.

zage &, -Paragraph C, ltem 1400, 5th Revised Page 89, Western
Motor Tariff Buxeau, Tariff No. 6.
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xespondent Heavy's secretary-treasurer testified that the
carrier has made some errors in its rates and that in the past she
had been tue rating clerk, but during the period covered by the
(Exhibit No. 1) tramsportation there was an office mansger nandling
the freight bills. The witness said she 'did not think there was an
undexcharge.
Argument

Staff counsel argued thet the record shows thet Heavy
undercharged for the tramsportation; that pursuant to Scctiom 2100
of the Public Utilities Code, deavy siould be oxdered to collect the
amount of the undercharges from Bragg and pay a fine in the 2mount
of the undercharges; and/or that under Section 1070 of the Public
Utilities Code, Heavy should be oxdered to pay a punitive fine or
its certificate should be revoked or suspended.

Heavy's president argued that there is no proof that
there was an undercharge, ouly that there was wo writtem agreement;
that Heavy collected more than the full amount waich would be legally
collectible if there nad beern a written agreement for the Lranspor-
tation; and that the Commission should waive the violation imasmuch

as there would have been an overcharge if there had beern 2 written

agreement betweern Heavy and Bragg.




On the record aerein we find that:

l. Heavy ié a hizhway common carrier operating pursuant to a
certificate of public convenience and mecessity issued by this
Commicsion. Heavy's certificated authority includes the transporta-~
tion of pre-stressed concrete gixders between Norwalk and Garden
Grove in Califormia.

2. Heavy is a party to Western Motor Tariff Bureau's Taxiff
No. 0. Said tariff, together with the applicable distance table,
on June 3 through June 6, 1968, provided for the tramsportation of
pre-stressed conerete girders weighing 33,000 pounds each between
Gaxden Grove and Norwallk at the rate of $16.05 per houxr if£ the
shipper and the carxrier had executed a written agrcement for the
transportation. Said tariff further provided thazt if the shipper
and the carrier had not executed a written agrecment the charge for
such transportation would be 234 per 100 pounds.

3. The transportation in issue was for~hire tramsportation
pexZormed by Heavy for its affiliate, Bragg. | J
4. During the period of June 3 through June 6, 1968, Zeavy
carried 147 pre-stressed concrete girders weighinz 33,000 pounds
each from Norwalk to Garden Grove. Heavy charged Bragg at the rate
of $17.10 per hour for this tramsportation which was performéd over
a total of 419-1/2 hours for a total charge of $7,173.45. Heavy
and Bragg had no written agreement for the-transportation. The
correct billing pursuant to Heavy's filed highway common carrier
tarifZ for this service should have been for 147 pre~stressed
concrete girders weighing 33,000 pounds ecach billed at 40,000 pounds
each for a total of 5,330,000 pounds at 234 per 100 pounds, resulting

in a total transportation charge of $13,524.00. The incorrect




billing resulted in an undercharge of $6,350.55. There was no

reason shown by Heavy or Bragg for the assessment and payzent of
other than the lawful tariff rates.

Conclusions

1. Heavy has violated Section 453 of the Public Utilities
Code by charging Bragg a lesser rate than the applicable rates and
charges prescribed in Westexrm Motor Tariff Bureau's Tariff No. 6.

2. Heavy has violated Section 494 of the Public Ttilities
Code by charging, demanding, collecting and receiving a different

compensation for the transportation of pre-stressced concrete girders

than the rates and charges prescribed in Western lNotor Tariff
Bureau's Tariff No. 6.

3. Bragg has paid less for the transportation of pre-stressed
concrete girders than the applicable rates and charges prescribed
in Western Motor Tariff Bureau's Tariff No. 6 for the transportation
performed by Heavy.

4. Heavy should be orxdered to collect Zrom Brzgg the sum of
$6,350.55 for the tramsnortation reflected in its Freight Bill
No. 1536 for tramsportation performed for Bragg.

5. A finc under the provision of Section 2100 of the Public
Ctilities Code will not be imposed. Said section requires the
Comnission to dirxect Heavy to collect the undercharges found herein
and authorizes the Commission to impoce upon Heavy a fine in the
amouat of said undexcharges. The authority to f£inme is discretiomary
and based upon a review of the entire record will not be invoked.
The Commission, however, will impose a2 fine in the amount of $500
pursuant to Section 1070 of the Public Utiiities Ccede.

Heavy and 2ll similarly situated carziers are placed on
notice that the Zact they are affiliated with another entity does

not relieve them, when dealing with their affiliated comparnies,
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frow any of the duties, obligations oxr responsibilities imposed

upon for-hire carriers by law. The Commission, moreover, again

wishes to impress upon those in the industry, wio have permitted
themselves to £2ll into a state of lethargy and indifference that
they will have to comply strictly with the statutory provisions
and the Commission’s rules, regulations and orders. The Commis-
sicn, in this respect, considers documentation the cornerstone

to effective regulation.

The Commission expects that Heavy will proceed promptly,
diligently and in good faith to pursue 2ll reascnable measures to
collect the undercharges. The staff of the Commission will make
a subsequent field investigation into the measures taken by Heavy
and the results thereof., If there is reascn to beliicve that Heavy
or its attormey have not been diligent, or have not taken all
reasonable measures to collect 2ll undercharges, or have not acted
in good faith, or that Heavy has continued to charge less than
its Liled tariff rates in commection with transportation performed
for its affiliated company, the Commission will weopen this
proceeding for the purpose of formally inquiring into the circum-

stances and for the purnose of determining whether fuxrther

sanctions should be imposed.
ORDER

IT IS ORDERED that:
1. Heavy Transport, Inc. is hereby directed to take such
action as may be necessaxry to collect from Bragz Crane Service,
a corporation, the amount of the tndexchorges set Lforth in che

preceding opinion, specifically the sum of $5,350.55, together




C-8909 - ds %

with any other undercharges which an examination of Heavy
Transport, Inc.'s books may show, and to notify the Commission in
writing upon the receipt of such collections.

2. In the event the charges to be collected as provided in
paragraph 1 of this oxder, or any part thercof, remain uncollected
thirty days after the effective date of this order, Heavy Transport,
Ine. shall submit to the Commission on the first Monday of each
month, a report of the undexcharges remaining to be collected and
specifying the action taken to collect such charges, and the
result of such action, watil such charges have beer collected in
full or until furthexr oxder of the Commission.

3. Heavy Transport, inc. shall cease and desist £rom

charging and collecting compensation for the tramsportation of

property or for any service in commection therewith in a lesser

amount than the rates and charges prescribed in its filed tariffs.
4, Heavy Transport, Inc. shall, within Zorty days‘after the

effective date of this order, pay a fine of $500 to this Commission.

The Seeretary of this Commission is directed to cause

personal sexvice of this oxder to be made on Heavy Transport, Inec.

and Bragg Cranc Service, a corporation, and this decisicn shall

become effective as to each such corporation twenty days after

the date of service thercon.

Dated at Son Francist0  colifornia, this | A
day of AUBUST , 1969.




