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OPINION

This application 1s the second f£iled under guidelines
approved by the Commission for the expeditious handling of appli-
cations to deviate from minimum rates for transportﬁtion of
materials in dunmp truck equipment to or from comstruction projects-l/

The guidelines require that the gpplication for deviation
from minimum rates supply the following Information: |

a. Identificétion of contract or project;

b. State the proposed rate in cents/ton;

Starting and ending dates of the tramnsportation;

A description of the transportation including
total tomnage, route and origin and destination;

The averzge en~route time, loading and unloading
times.

1/ The £irst such proceeding was John W. Heck, Decision No. 75545,
dated Aprili 8, 1969, in Application No. S091l.
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The guidelines also require that the applicant agree to pay any
csubhauvlers employed on the basis of 100 perxcent of the minimum
rates, rather than on the basis of 95 percent as required by
~Item No. 94 of ™inimum Rate Tariff No. 7 (MRT 7) which sets forth
the applicable minimum rates for the transportation here in question.

Dutra Trucking, a corporation, seeks authority to apply
the following rates in cents per tor for transportation performed
for Redwood Empire Aggregate Company, from its plant one mile noxth
of Arcata to the site of a freeway construction project involving
the realigmment of portionc of U. S. Highway 10l near Trinidad:

Drain Rock and Subbase sggregate - 67¢

Plant Mixed Cement Treated Base = 73¢

Asphaltic Concrete - 88¢

Public hearing was held and the matter submitted before
Examiner Mallory at San Francisco on June 24, 1969. Evidence was
adduced by applicant's president. Other parties assisted in the
development of the recoxd through examination of this‘witness.

The testimony of applicant’s president indicated the
following: Applicant is an experienced hauler, having operated as
a dump truck carxier for a pexiod of seven years. The witness is
thoroughly familfiar with local conditions in the area. 7The trans-
portation sexrvice to be performed 1s the movement of materials
in dump trucks from the plant of Redwood Empire Aggregate Company
(Redwood Empire) near Axrcata to the freeway construction site.
Transportation charges will be paid by Redwood Empire. Applicant
will enter into a contrwact with Redwood Empire, if the suthexity

herein Ls granted. Redwood Empire has contracted with Piombo

Construction Company to furnish the woad comstruction materials

and to put them into place on the freeway site. As this is a freeway
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realigmment, no dirt hauling will be involved in this project.

Applicent will provide 2ll of the dump truck services required.

The witness testified that the applicable minimum rate
set forth in MRT 7 for the movement of subbase materials, which are
power-loaded, 1is $17.12 per hour; and that the minimum rate for
cement treated base and asphaltic concrete, which axe bunker-loaded,
s $15.90 per hour. The base materials will be transported in
bottom~dump semi-trailer equipment, ard cement treated base and
asphaltic concrete will be handled in end-dump semi~traller equipment.
All equipment has a capacity of 23 tons.

The applicatior contains a statement showipg the development
of round-trip running times for each type of matexial to be trans-
ported. The average round=-trip mileage was ectimated to be 30.5 nmiles,
determined by using the mileage between the loading point and the
center point of the 5.9-mile jobsite. The average running times were
based on this mileage. The estimated round-trip cycle time 1s
54 mirutec for subbase materials, 62 minutes for cement treated base,
and 63 minutes for asphaltic concrete. The witness testified that
said cycle times provide for normal delays at loading and unloading
points, but contain no provision for unusual delays. Such delays
may involve breakdowns of loading equipment at origin or unloading
equipnment at destinestion, or excessive delays from other causes, all
of which reasonably can be expected to be encountered on jobs of this
kind.

The witness stated that the rates in cents per ton set
forth in the application for drain rock and subbase aggregate were
a direct conversion of the hourly rate of $17.12 per nouxr, based on

nultiplying the round-trip cyele time 4n minutes by 28.5 cents per

v
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minute. The witness stated that it is intended to operate equipment
for at least 10 hours per day. MRT 7 requires that higher houxly
rates be assessed for operations in excess of eight hours pexr day-
Such higher rates reflect premium pay for drivers. The witness
stated that no consideration was given to the higher minimum hourly
rates applicable to service over eight hours in any one dai, in the
conversion of the hourly rates to the proposed tommage rates.

The witness stated that about 30 uits of equipment will
be required to perform the transportation service Involved acrein.
Applicant owms 19 power units and 55 trailers. Applicant proposes
to use seven tractor and twaller units owned by it, and to employ
subhaﬁlers?td furnish the balance of the equipment required. Four
subhaulers will be employed who will furnish full units of equipment.
About 19 or 20 subhaulers will be used who will own theif;ttactprs
and will lease semi-trallers from applicant. Applicant'agrees Lo pay
the full-unit subhaulers 100 percent of the minimum rates. With
respect to the balance of the subhaulers, applicant proposes to
charge trailexr-rental based on 25 pexcent of gross revemues. The
witness testified that such 25 percent figure represents 5 percent
for so-called "brokerage fees" and 20 pewcent for use of the trailers.
Applicant 1s unwilling to waive the 5 percent droxerage fez, as
applicant considers that it performs additionsl services for
tractor-only subhaulers, which it doez not perform for full-unit
subhaulers.

The California Trucking Associfation (CTA), ia 4its closing
axgument, pointed out that the procedure under which this spplication

wae £iled is relatively new, and thaet fuwther amplificzstion of the

guldelines may be required. CTA also pointed out that in other types
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of proceedings under Public Utilities Code Section 3666, carriers

seeking to deviate fxrom established minfimum rates have been required
to show, by cost studies or other means, that the rates proposed

to be assessed will exceed the carrier's expenses of providing the
sexvice.

Discussion Re Guidelines

. N
'y

The guidelines for proceedings of this typéﬁgére developed
following a seriec of informal meetings with various partcies gener-
ally concerned with such problems. As a rvesult of thesc meetings it
was determined that an experimental progrem, involving evpedited and
simplified deviation applications would be attempted. With Commission
approval, & set of guidelines for such specialized proceedings was
generally distributed. As herethofore noted, this 4z the cecond
proceeding to be heard under the procedures set forth in the guide-
1ines. |

This proceeding indicates that the guidelines should be
amended to clearly indicate to prospective applicants that they will
be required to make a showing that the proposed rates will be
reasogable, as required by Section 3665 of the Public Usilities
Code. This Commission has consistently held that, in order to find
that proposed less-than-minimum rates are reasonable,Bthére must be a

showing that the proposed rates will be compensatory. Geaerally,

3666. If any highway carrier other than a highwsy common carrier
desires to perform any transportation or accessorizl service at

a lesser rate then the minimum established rates, the commission
shall, upon £inding that the proposed rate isc reesonable, authorize
the lesser rate. (Former Sec. 1l. Amended 1959, Ch. 1556.)

The Paper Transport Co., 63 Cal. P.U.C. 690, 694;
Peters Truck Lire, 65 Cal. 2.U.C. 252, 294;
Ventura Transfer Co., 65 Cal. P.U.C. 613, 615.
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such showing consists of a cost study of the operations to be per-

formed; however, any other reasonable method may be usez which will

indicate the compensatory nature of the proposed rates. The guide-
lines should be amended to Indicate that prospective applicants will
be required to show that proposedfrates are compensatory.-

This proceeding and the initial proceeding under the
gutdelines indicated that many of the subhaulers employed on con-
struction projects lease traiiers from the applicant overlying carrier.
The guidelines require that applicant agree to pay subhaulers 100
percent of the applicable minimum rates. The guldelines do rot s?ell
out how tuails requirement is to be applied when trailer wental I1s
inwolved;s Moreover, Minimum Rate Tariff No. 7 does not specify the
amount that may be assessed for traller rental.

Two intexrpretations are possible concerning the requirement
that applicant must agree to pay subhaulers 100 percent of the minimum
rate. One interpretation is that no traller rental may be assessed
by the applicant overlying carrier. The second interpretation 1is that

the customary percentage deduction for trailer rental should be

4/ Peters Truck Line, supra;
Fresno Cooperative Trucking, Inc., Decision No. 75592, dated
April 22, 1969, in Application No. 75592.
3/ Decision No. 75546, supra, states as follows:
"3. The reasonableness of trailer rentals between dump
truck prime carriers and subhaulers has been a much-vexed
question. A proceeding dealing with this question (Peti~
tion No. 112 1n Case No. 5437) has beem in hearing before
the Commissfion for some time and it is unlikely thet any
inal decision will be rendered before completion of this
project. According}y, applicant will be required to charge
no more than 22-1/2% ¢of the hourly rates for rental, in
order to protect the requirement of 1007 payment to sub~

haulers. However, no finding 13 made as to the reasonable~
ness of such rental.”
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reduced by 5 percent gthe amount of the "brokerage fee" specified

in Item 94 of MRT 7)- The Commission staff and interestced partics
are plenning further consideration of the guldelines to clarify theilr
application in light of experience in this type of proceedings. Said
consideration should include the trailer remtal question.

Discussion Re Evidence Herein

Applicant has indicated that the rates set forth in the
application contain no provision for the higher charges uadexr MRT 7
applicable for service in excess of elght hours in any one dsy, even
though it is applicant’'s intention to operate more than eight hours
each work day. Applicant has not shoum that the proposed rates
will be compensatory in this respect. Applicant also has conceded
that extraoxdinary delays oftenm occur at loading zointes and at
destinations on construction jobs. No provision for such celays has
been made in the development of the proposed rates for these con-
tingencies. Applicant also testified that the proposed reters were
computed on the basis of maximum capacity of the equipment. Chaxgec
under the proposed rates would be computed on the basis of actual
weight of each shipment which 1is usually less than the capacity of
The equipment. This method of computation would result in applicent
recelving less compensation as an overlying carriexr than it would be

required to pay its umderlying carriers at 100% of the minfmum rate.

6/ This is the conclusion reached in Decision No. 75546; Finding &
thereof reads as follows:

"4. We expressly vefrain from finding that 22-1/2% trailer
rental 1s reascnable. We £ind that applicant usually chaxges
tractor-only subhaulers 27-1/27% for a combination of ftraller
rental and the prime carrier allowance contained 4in Item 94
of the tariff; we further £ind, for the purmoses of this
proceeding only, that a 22~-1/2/ traliler zental charge will
%gequate%y protect the requirement of 1007 pcoyment To sub-
DaULeTS.
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Applicant has indicated that it will employ a certain
nunber of subhaulers who will lease trailers from applicant, as well
as other subhagulers who w;ll furnish full equipment units. Applicant
proposes to assess, to the former group, trailer reatal charges
amounting to 20 pexcent of gross revenues, and "brokerage fees"
amounting to 5 percent of gross revenues. Applicant proposes to
pay the latter group of subhaulers 100 percent of the minimum rates.
While, as indicated above, the guidelines are silent with respect
o payments to tractor-only subhaulers, Declsion No. 75546, supra,
indicated that "brokerage fees™ should not be deducted from payments.
to tractor-only subhaulers. The failure of applicant to agree to

elininate charges for "brokerage fees™ appears to depart f£rom the

spirit, 1Z not the letter, of the guldelines established for this

type of proceeding.
Findings and Conclusions

The Commission finds:

1. Applicant, Dutra Trucking, a corporation, proposes to
assess rates in cents per ton for the movement of various materials
to a freeway realigmment construction project of Piombo Construction
Cempany .

2. The rates proposed in the application have been developed
by converting the basic hourly rate for the types of equipment to be

employed {nto tonnage rates, based on round-~trip cycle times set
forth in the application.

3. The converted rates make 1o provision for, and will not
provide revenues sufficlent to recover, the higher minimum hourly

rates applicable when sexvice 13 performed in excess of eight houxs

in any one day.
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4. Applicant intends to operéte trucking equipment at least
10 hours per day for the hauls involved herein.
5. Applicant haS-ﬁot shown that the proposed rates will be
compensatory. |
The Commission concludes: o
1. A finding that the proposed rates will be compensatoxy ic
essential to the statutory £inding (Section 36665 that the proposed

rates will be reasonable.

2. Applicant has failed to meet the burden of provicg thét

the proposed rates will be reasonable.

3. The applicetion should be denied. .

4. The guidelines heretofore approved by the Comission £or
the processing of applications to deviate f£rom minimum rates for
transportation of materials in dump txrucks to or f£xrom public works
construction projects should be revised, as indicated in the preceding
opinion, and copiles of such revisions should be furmniched To all
parties served with copies of the oxiginal guidelines.
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IT IS ORCERED that Application No. 51143, £iled by Dutra
Trucking, a corporation, is hexeby dentfed.

The effective date of this order shall be twenty days after
the date hereof.

Dated at San Francisco » Californta, this 1922
day of kuBUST. - , 1965.

/W




