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Decision No. -----

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STAXE OF CALIFORl~IA 

Applieation of Dutra Trucking for ) 
authority to deviate from m1n~um ) 
rates for the transportation of ) 
material in dun}) truck e~pment ) 
for public works construction pro- ) 
jects under Section 3666 of the ) 
Public Utilities Code. ) 

--------------------------~) 

Application No. 51143 
(Filed .June 6, 1969) 

F-rancis A. Ducra, for applicant. 
R,1eha-rd W. Smich, H. F. Ko1lmyer, and A. D. Poe, 

Ior california trucking Association, interested 
pa.rty. 

Johrl w. Henderson, for the Commission staff. 

OPINION ...., ..... _ ....... --
This application is the second filed under guidelines 

approved by the Commissiou for the expeditious handling of appli

cations to deviate from minimum rates for t~ansportation of 

materials in dump truck equipment to or from construction projeccs. !J 

The guidelines require that the application for deviation " 

from mintmum rates supply the following information: 

a. Identification of contract or project; 

b. State the proposed rate in cents/ton; 

e. Starting and ending elates of the transportaeion; 

d. A description of the transpo%ta:ion including 
total tonnage, route and origin and aeseinae1on; 

e. The average en-route time, loading and unloading 
times. 

'bJ The firs~ such proceeding was John W. Heck, Decision No. 75545, 
dated April 8, 1969, in Application No. 509110 
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The guidelines also require tbae the applieane agree to pay any 

subhaulers employed on the basis of 100 percent of the min1m1.1m 

rates, rather than on the basis of 9S perc~t as required by 

Item No. 94 of :11n1m'Um Rate Tariff No.7 (I1RT 7) which sets forth 

the applicable minimum rates for the transpo:tation here in question. 

Dutra. Trueking, a corporation, seeks authority to apply 

the following rates in cents per ton for transportation per£oxmed 

for Redwood Empire Aggregate Company, from its plant one mile north 

of Arcata to the site of a freeway construction project involving 

the realignment of portione of U. s. Hig::way 101 near Trinidad: 

Dra.in Rock and Subbase Aggregate - 67 ¢ 
Plant Mixed Cement Treated. Base - 73i. 
A~phaltic Concrete - sst 
Public hearing was helG ~r.d :he ~ttcr $u~itted before 

Examiner ~.1allory at San Francisco on Jtme 24, 1969. Evidence was 

acldueed by applicant's president. Other parties aSSisted in the 

development of the record through examination of this ~.tness. 

The test~ony of app11eant 1 s president indicated the 

following: Applicant is an experienced. hauler, having operated as 

a d'Um;> 'truck carrier for .a. period of seven years. The witness is 

thoroughly familiar ~th local conditions in the area. The ~rans

portation service to be periomed is the tlovement of ma.t~1als 

in dump tX'\.!cks from the plant of Red.wood Empire Aggregate Company 

(R.edwood Empire) nea':" Arcata to the free"~ay construction site. 

Transportation charges will be paid by Redwood Empire. Applicant 

will enter into a contract with Redwood ~pire, if the eu~hcrity 

herein ~s granted. Redwood Emp~re has contracted with Fiocbo 

Construction Compe.ny to £u':O.1.sh the ,:"o~d cor.stl"UCt~on materials 

and to put them into place on the freeway s~te. As this ~s a freeway 
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realignment, no dirt hauling ~ll be involved in this project. 

Applicent will provide all of the dump truck services required. 

The ~tness testified that the applicable mi~ rate 

set forth in MRT 7 for the movement of subbase materials, which are 

power-loaded, is $17.12 per hour; and that the m1n1mun r<1te for 

cement trea~ed base and asphaltic concrc~e, which are bunker-loaded, 

is $15.90 per hour.. The base meter:tals will be transporeed in 

bottom-dump semi-trailer equipment, .at!C cement treated base and 

asphaltic concrete will be handled in end-dump semi-trailer equipment. 

All equipment has a capacity of 23 tons .. 

The applieatio-r:. contains a statement showing the development. 

of round-tn? 't"U'nning times for each type of ma:~ial to be trans

ported. The average r~d-trip mile~g~ was ezttmated to be 30.6 miles, 

dete~ined by using the mileage betweer, the loading point arid the 

center poin-c of the 5.9-mile jobs1te. The average running e~es were 

based on this mileage. The est~ted round-trip cycle t~e is 

54 m1~tes for subbase materials, 62 minutes for cement treated base, 

and 63 minutes for asphaltic concrete. The witness testified that 

said cycle ttmes provide for nor.mal deleys at loading and unloading 

points, but con~ain no provision for unusual delays. Such delays 

may involve breakdowns of loading equipmen-c at origin or ~oad1ng 

equipment at destinetion~ or ~cossive delays from other c.Q.uses, all 

of which reasonably can be expected to be encoun~ezed on jobs of this 

kind. 

The Witness stated that the rates in cents per ton set 

forth in the application for drain rock and subbase aggreg~te were 

a direct conve~sion of the hou~ly rate 0= $l7.12 pe= nour, based on 

multiplying the round-t~p cycle t~e in minutes by 2$.5 cents per 
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,miuute.' The Witness stated that' :it is intended to operate equipment 

fo'r a.t least 10 hou'rs pe'r day. MRl' 7 requires that higher hourly 

rates ~ assessed for operations in excess of eight hours per day. 

Such higher Tates reflect prem1'Um pay for drivers. The witness 

stated that no consideration was given to the higher m1nfm~ hourly 

rates applicable to service over eight hou'rs in any one daY1 in the 

conve'rsion of the hourly rates to the proposed tonnage rates. 

The Witness stated that abo\:t 30 units of equipment will 

be 'required to peTfo~ the transporta~ion service involved a~rein. 

Applicant owns 19 power units and S5 trailers.. Applicant proposes 

to use seven tractor and ~railer units owned by 1t1 and to employ 

subMw..er~ ',to fu't'nish the balance of the eqtJ.1pment 'required.. Fo~r 

subhaulers Will be employed who will furnish full 1mits of equipment. 
'-' . 

About 19 Or 20 subhaulers Will be used who will own the1r' tractors 
. 

.and will lease semi-trailers from applicant.. Applicant agrees to pay 

the full-un1t subhaulers 100 percent of the minimum rates. With 

respect. to the balance of the subhaulers 1 applicant proposes to 

charge t-railer-rental based on 25 pcrcene of gross 'reven"~S.. ~ 

witness testified that such 25 percent figure represents 5 percent 

for so-called ~brokerage fees" and 20 pe:cent for use of the trailers. 

Applic~nt is u~il11ng to waive the 5 percent bro~rage fee 1 as 

applicant considers that it perfo:ms additional services for 

tractor-only Gubhaul¢'rs,. which it does not perfol:m for full-un1t 

subh.a.ulers. 

The California Trucking Association (CTA) 1 i:l. its closi:& 

c.rgument, pointed out that the pro<:«lu-re under which ~his s.ppl:Lcation 

was filed is relatively new, and that fu~her ampli£i~:ion of th2 

guiclelines may be req,w:red. etA als.o pOintC!cl. out that in other types 
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of proceedings under Public Utilities Code,Section 3666~ carriers 

seeking to deviate from established mi~um rates heve been re~rea 

~o show, by cost studies or other means, that the rates proposed 

to be assessed will exceed the can1.e-r 'f S expenses of p.:'oVidi'Cg the 

service. 

Discussion Re Guidelines .'"' 
.t' •• ;':. 

; :.~I.-; 
The guidelines for proceedings of this type·~ere developed 

following a serie~ of informal meetings with various parties gener

ally concerned With such problems_ As a result of these meetings it 

was detemined that an experimental prosre:n, involv1:lg CY.pcdited atld 

stmplified deViation applications would be att~pted. With Comciss1on 

approval) ~ set of guidelines for such ~pee1alizecl v&oeeed1ngs w~s 

gene1:'ally distributed.. As heretofo=e noted;, ~h!.~ ,.: tr,c ::;econd 

pro'ceeding to be heard unde1: the procedures se~ forth in the gu.ide-

lines. 

This proceeding it!dicates that the guiG.e11nes should be 

amended to clearly indicate to prospective applicants that they will 

be re~~ed to make a showing that the proposed rates ~ll be 

rcaso~ble, as r~quir~d by Seetion 3666 of ~he ~blie U~i11ti~s y 
Code. This Commission has consistently held tl1at, in order to find 

that proposed less-than-minimum rates are reasonable, ther~ mu~t be a 
'J./ 

showing that the p'1"oposee rates will be eompensato:y. Gen2,:,ally) 

'?:.,! 3666. If any highway ean-ier o~her than a highway common ea.=rier 
deSires to perform any trans?Ortatio~ or ecce~$o~iel s~~ice at 
a lesser ra~e then ehe min1m~ e$taol~shed rates, ~he c~$sion 
shall, upo'.o. finding that the proposed rate is reesonable, authorize 
the lesser rate. (Former Sec. 11. Amended :'959', Cn. 1566 .. ) 

11 The P3~r Tr~ns2ort Co., 63 Cal. P.U.C. 690, 694; 
Peters True~<: L1r.e, ~S"Cal. ?U.C. 292, 294; 
V~n~ura Tr~ns~Co., 65 ~. P~U.C. 613, 6~5. 
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such showing consists of a cost study of the operations to be per

formed; however, any other reasonable method may be used which Will 
~ 

indicate the compensatoxy nature of the proposed rates. The guide-

lines should be amended to indicate that prospective applicants ~ll 
-be required to show that proposed rates are compensatory. 

This proceeding and the initial proceeding under the 

guidelines indicated that many of the subhaulers employed on con

struction projects lease trailers from the applicant overlying carrier. 

The guidelines require that applicant agree to pay subhaulers 100 

percent of the applicable minimum. rates. The guidelines do not spell 

out how this requirement is to be applied when trailer :-ental is 
2J 

involved. ~1oreove-r, Minimum Rate Tariff No.7 does· not specify the 

amount that may be assessed for tra~ler rental. 

Two interpretations are possible concerning the requirement 

that applica.nt must agree to pay subhaulers 100 percent of the m1ll1mtm 

rate. One interpretation is that no trailer rental may be assessed 

by the applicant overlying carrier. The second interpretation is that 

the eustoma~ percentage deduction for trailer reneal should be 

':!I Pete-rs TTuek Line, supra; 
fresno ~at1ve Trucking, Inc., Decision No. 75592, dated 

April t2-;-TI6"9, in -Application No. 75592. 

~I Decision No, 75546, supra, states as follows: 
Tr3. The reasonableness of trailer rentals between dump 
truck prime carriers .and subbaulers has been a much-vexed 
question. A proceeding dealing with this question (Peti
tion No. 112 in Case No.. 5437) has been in hearing before 
the Commission for some time and it is unlikely that any 
final decision ~ll be rendered before completion of :h1s 
pro ject. Accordingly, applicant will be required to charge 
no more than 22-1/27. of the hourly rates for rental, in 
order to protect the requirement of 100i. payment to $Ub
haulers. However, no finding is %:,adc as to the reasonable
ness of such rental. Tf 
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reduced by 5 percent (the amount of the "brokerage fee" specified 
§j 

in Item 94 of MRX 7). The Commission staff and interested parti~s 

a~c planning fu~her consieeration of the guidelines to clarify their 

application in light of experience in this type of proceedings. Said 

consider.ation should include the trailer rental question. 

Di~euss1on Re Evidence Herein -
Applicant has indicated that the rates set forth in the 

application contain no proviSion for the higher charges ~ MRX 7 

applicable for service in excess of eight hours in anyone day, even 

though it is applicantTs intention to ope=ate more than e1gl~t hours 

each work day. Applicant has not shown that the proposed rates 

will be c~pensatory in this respect. Applicant al~~ has conceeed 

~hat ~raord1nary delays often occu= at loa~1u~ ?O~ne~ 4n4 at 

destinations on construction jobs. No prOvision for such delays has 

been made in the development of the proposed rates for these eon

tingencies. Applicant also testified that the proposed rete: were 

computed on the basis of maximum capacity of the equipment. Charge::: 

under the proposed rates ~ould be comp~ted on the basis of actual 

weight of each shipment which is usually less t~~ the capacity of 

::he equipment. 'this method of computation would result in. applic:ent 

receiving less compensat~on as an overlying carrier than it woU:d be 

required to pay its '.mderlying carriers at 1001. of the mi'!'J.1mum ra.te. 

§} This is the conclusion reached in Decision No. 7SS46; Finding 4 
thereof reads as follows: 

"4. We expressly ~ef'rain f::Otn f1nd:tr~g that 22-1/2'7. t:-ailcr 
rental is reasonable. We f:tnd that applicant ust!..-uly ci:-..:;.rges 
tractor-only subhaulers 27-1/27. for a combination of e=c11er 
rental and the pr~e c~rrier all~Nance cor.tained in !t~ 94 
of the tariff; ~e furt:hc= find, for the pu~osec of this 
proceeding only, that .3. 22-1/2% t=a.::'ler =-antal cl:"...arge Will 
~eq~tely protect the requirement of 1007. pcymcnt :0 sub
haulers .'T 
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Applicant has indieated that i~ Will employ a. certain 

number of subhaulers who will lease trailers from applicant, as well 

as other subhaulers who Will fumish full equipment units.. Applicant 

proposes to assess, to the former group, traioler rental charges 

amounting to 20 percent of gross revenues, and "brokerage fees" 

amounting to 5 percent of gross revenues. Applieant proposes to 

pay the lctter group of subhaulers 100 pereent of the minimum rates. 

While, as indicated above, the guidelines are silent ~th respeet 

to payments to tractor-only subhaulers, Decision No. 75546, supra, 

indicated that "brokerage fees" should not be deducted from pa~ants. 

to tractor-only subhaulers. The failure of applicant to agree to 

eliminate cha:rges for "brokerage fees" appears to· depart from the 

spirit, if not the letter, of the guidelines established for this 

type of proceeding_ 

Findings and Conclusions 

The Commission finds: 

1. Applicant, Dutra Trucking, a corporation, proposes to 

assess rates ion cents per ton for the movement of variOUS matertals 

to a freeway realignment construction project of Piombo Construction 

Company. 

2. The rates proposed in the application have been developed 

by converting the basic hourly rate for the types of equipment to be 

employed into tonnage rates, based on round-trip cycle times set 

forth in the application. 

3. The converted rates make no proV1.s1on for ~ anc1 Will noe 

provide revenues sufficient to recover, the higher min~ hourly 

rates applicable when service is perfor.med in excess of eight hours 

in anyone clay. 
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·4. Applicant: intends to operate trucking equipment at leaa.t 

10 hours per day for ehe hauls involved herein. 

S. Appl1c.s:nt has not shown that the proposed rates will be 

compensatory • 

The Commission concludes: 

1. A finding that the proposed rates will be compensatoxy 1~ 

essential to the, statutory finding (Section 3666) that the proposed 

rates will be reasonable. 

2.. Applicant has failed to meet the 'burden of proving 1:be1: 

the proposed rates will be reasonable. 

3. The applice.eiOtl. $hould 'be denied. 

4. The gui~e11nes heretofore approvcc by the Commis$1o~ for 

the proce$s1ng of applications to d~'i3te f=om min~um rates for 

transportation of materials in dunp t=ucks to or from public works 

construction projects should be revised, as 1ndicate4 in the preceding 

op~n1on, and copies of such revisions should 'be furnished U) all 

parties served with copies of the original gu1de11nes. 
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ORDER - - ~ ... -
IT IS ORDERED that App11e~t1on No. 51143~ filed by Due=a 

Trucking> a corporation> is hereby denied. 

The effective de.:e of this order shall be twenty days afteT 

the date hereof. 

Dated at San Franci."Sco 

day of ~vGUst . ~ 1969. 

."....... . 
.' -, -

'/ ---:\'-..' . 

<ftmam:1.ssione:t's 
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