Decision No. 76055

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Commission's own

motion into the operations, rates,

- charges, and practices of KELLY Case No, 8305
TRUCKING COMPANY, a corporation. ) (Filed May 14, 1968)

Woolley, Collins and Waxd, by Frederick B.
Holoboff, for respondent.
Janice t. Kerr, Counsel, and J. B. Hannizan,
for the Commission staff.

CPINION

This is an investigation on the Commission's own motion into
the rates, operations and practices of Kelly Trucking Cowpany, 2
coxporation, for the purpose of determining whether respondent
violated Section 3737 of the Public Utilities Code by failiag to
pﬁrported subhaulers 100 percent of the applicable minimum rates
charges for tramsportation pexformed for Kel-Tez Corporation as
required by a restriction in respondent's permits 2nd by failing to
pay subhaulers within the period required by Item 94 of Minimum Rate
Tariff No. 7.

Public hearing was held before Examimer Mooney in San Diego
on August 7 and 3, 1968. The matter was submitted upon the f£filing of
concurrent briefs on October 31, 1968.

Respondent operafes pursuant to Radial Highway Common
Carrier Permit No, 37-4954. Said permit authorizes the tramsporta~-

tion of commodities for which rates are provided in Minimum Rate

1/ At the time of the investigation herein, respondeat also eld a
city carrier permit subject to the same restrictions as those
included in its radial highway common caxrier permit. The City
Caxriers' Act was repealed in 1963, and Section 3511 of the High-
way Carriers' Act was concurrently amended to remove the xestric-
tion prohibiting highway carriers, including radial highway common
carrxiers, from performing operations entirely within the limits of
a2 single city or city and county.
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Tariffs Nos. 7 and 17 in durmp truck equipment within a radius of 50
miles from point of operatiom. The following restriction is included
in paragraph 11 of the permit (Exhibit 4):

"Whenever permittee engages other carriers for

the transporxrtation of property of Kel-Tez Corpora-

tion or customers or suppliers of said corporation,

pernittee shall not pay such carriers less than 100

percent of the applicable minimum rates and charges

established by the Commission for the transportation
actually performed by such other carriers.'

Respondent has a terminal in San Diego. During the staff
investigation, it employed nine drivers, three maintenance pexrsommnel
and one office employee and owned nine tractors, 22 sets of bottom
dump trailers and four pickup trucks. Respondent's gross operating
reveaue for the year ending March 31, 1968 was $829,858. A copy of
Minimum Rate Tariff No. 7, togethexr with supplements and additioms
thereto, has been served on respondent.

On February 19 through 23, 1968, a representative of the
Commission's Compliance Section visited respondent's place of business
and checked its xrecords for the period September through December,
1967, covering the transportation of carth for Kel-Tez by the 27

subhaulers regularly employed by respondent during said period., The

representative stated that he excluded tramsportation performed by '

occasionally employed subhaulers from his investigation. He testified
that he made true and correct photostatic copies of the subhaul state-
ments prepared by respondent and its check stubs evidencing payment to
the subhaulers and also of respondent's billing to Kel-Tez for the
transportation included in his investigation and that said coples are
included in Exhibits 1 and 2, respectively., The witness pointed out
that all charges shown om the billing to Kel-Tez in Exhibit 2 were
based on applicable minimum rates; that the "net payable' shown on the

individual subhaul statements in Exhibit 1 for the 27 subhaulers is
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based on the applicable minimum rates less certain deductions; that
the deductions, though not the same on every statement, include trans-
portation taxes, trailer remntal, fuel and the like; and that the check
stubs in Exhibit 1 show that five percemt was deducted from the 'net
payable” shown on each statement. He asserted that said five percent
deduction violates the restriction in respondent's permit which
requires it to pay 100 pexcent of the applicable minimum charge to
other carriers engaged by it to transport property for Kel-Tez. The
representative stated that the permit restriction resulted from a
questionnaire mailed to all carriers by the division of the Commission
responsible for maintaining permit xecords. He explained that the
questionnaire was mailed in March, 1966; that it requested information
as to whether the carxrier had an affiliation with any shippexs by
reason of common ownership, control and management; that respondent
returned said questiomnaire promptly with the notation that it had
such a relationship with Kel-Tez; and that after an exchange of corre-
spondence, respondemt's permit authority was amended on August 16,
1966, to include said restriction, He testified that he was informed
by the president of respondent that he controlled“and managed both
respondent and Kel-Tez. The witness stated that respordent also
engaged subhaulers in comnection with transportation it performed for
other shippers during the period in question and that the permit
restriction did not apply in comnection therewith.

The representative testified that he was informed by respon~
dent that at the initial pre-employment interview of each svbhauler
engaged by respondent, the subhauler was reguested to sign 2 two page
"Sub Hauling Contract" and an attached one page document eatitled

"Memorandum"” (Exhibit 3). In addition to provisions settingz forth the

rights and liabilities of the parties, paragraphs 6, 1C and 15 of the




"Sub Hauling Contract”, provide in essence that respondent may deduct
from any money it owes the subhauler the cost of any caxcé, repairs or
waintenance, fuel, oil, labox, tires or mexchandise paid on behslf of
or furnished to the subhauler as well as any other mometary claims
respondent has against the subhauler, Paragraph 6 of the contract
also provides that respondent will furnish shipping documents and
perform billing and collecting, Paragraph 8 thereof provides that
respondent will pay the subhauler 95 pexcent of the applicable minimum
rates for the tramsportation performed unless other arrangements are
agreed to in writing between the parties. The "Memorandum states

that respondent makes available to its subhaulers certain auxiliary

sexvices which the average subhauler cannot economically maintain for

himselZ and that the services are listed in the contract and include 2
charge for administrative expense, Boxes are provided at the bottom
of the document for the subhauler to check if he does mot wish to
avail himself of said services, or if he does, whether he elects to
Pay 2 fixed rate which is $15C per month or a f£lexible rate which is.
five percent of the monthly gross earmed by the subhzulex.

The representative stated that all subhaulers except Cowan
Trucking had signed both the contract and memorandum and had elected
the flexible five percent charge; that Cowan Trucking had signed the -
contract only; that according to respondent, the five percent deduc-
tion also included, in addition to the service cnumerated in the
contract, the right to park equipment im space provided by respondent
and the use of respondent's shop facilities; and that he contacted 14
of the subhaulers between February and June, 1968, and was informed by
each that the five percent deduction was 2 joo buying device azd no

benefit was either anticipated or in fact received for said deduction.
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The xepresentative pointed out that the documents in Exhibit
1 show that in certain instances respondent did not pay sudhaulers
within the credit period set forth in Item 94 of MRT No. 7 which
requires payment to be made to the subhauler within 20 days following
the end of the month in which the tramsportation was performed, e
explained that a hand tag or document including all information neces-
sary to pay the subhauvler was turned in by the subhauler at the end of
each day or the next morning.

A rate expert for the Commission staff testified that he
took the sets of documents in Exhibits 1 and 2, together with the
supplemental information testified to by the representative, and
formulated Exhibit 5, whick shows the minimum charzge for all transpor-
tation for Kel-Tez performed by each of the 27 subhaulers during the
period investigated, a five percent deduction from said amount and the
resulting alleged undexpayment, The total of the alleged underpay-
ments shown in Exhibit 5 is $1,952.2L1, The rate expert stated that
respondent may charge a subhauler the reasonable wvalue of any serxvice
rendered to the subhauler provided it is handled as a separate trans-
action or billing and is not deducted £rom any amount owed to the
subbauler for transportation services. He testified that thexre wexe
362 days of hauling listed in Exhibit 1 wherein subhaulers were not
pai& within the 20 day credit rule inm MRT No. 7. He explained that in
each instance, payment was within 3C days after the termination date
of the credit period., It is noted from 2 review of Exhibit 1 that in
excess of 1,100 days of hauling are listed thexein, |

The 14 subhaulers who were contacted by the representative
were subpoenaed by the stz2ff. The owmer of Cowan Trucking testified

that he has two tractors, 1l sets of trailers and ome truck and

.
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trailer and is primarily an overlying carrier; that although he is a
competitor of xespondent, he occasionally subhauls for it; that he did
not sign the memorandum on the advice of his lawyer; that respondent
prepared the subhaul statements; that he was told by respondénc the
five percent was a sexvice charge, but the only services he received
were being called to subhaul and supnlied with the necessary hauling
documents; that he does not have any restrictions in his permits
similar to the one in respondent's authority; that he holds out the
five percent authorized by the tariff when he hires subhaulers; that
the five pexcent does not cover all of his costs in conmection there-
with; and that respondent needs this five percent in oxder to operate,
Following is a summaxry of the testimony of the remaining 13
subpoenacd witnesses: Seven own a tractor only and lease a set of
trailexs from respondent for which they pay 25 perceant of the gross
amount carmed; f£ive own 2 tractor and set of trailers; one owns two
tractors and a set of trailers; cach was employed by respondent as a
subnauler during the review period and transported Kel-Tez shipments;
some also subhauled shipments for other custoemers of respondent; most
continue to operate as an exclusive subhauler for respondent; the
majoxity understood the Zive percent deduction in issue to be a commis-
sion charge by respondent; several were of the opinion that this
charge was justified; respondent furnished 2ll necessary subhaul docu~
nents without charge and prepaxed all freight bill compilations,
nonthly subhaul statements and billings to shippers; some purchased

fuel Lfrom respomdent; the price charged by respondent for fuel was

below the retail cost but above the wholesale price; scveral puxchesed

lizbility insurance through respondeat's broker 2t a lower price than
they could obtain elsewhere; some occasionally used respondeat's

repair facilities and grease, borrowed tools and spare tires, were
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given advice or assistance with repairs and were not charged f£or any of
said services; respondent provided free message and telephone sexvice,
including toll calls; respondent has a semiority system for its sub-
haulexrs in assigning jobs and does all of the dispatching of equipment;
most do not regularly park their equipment at respondent's facilities;
the tractox operators are not charged for parking; no parking fee was
chaxged the full umit truck and trailexr omerators umtil it Decame
necessary for respondent to lease additional space across the street
from its yard; after the additionel space was leased, the full unit
operators desiyinz parking privileges were required to park there and
were charged tem dollars a month for this.

The president of respondent testified that he is the sole
ownex of respondent and is also the president of Kel-Tez whick holds =
Class A Contract Permit and is engaged primarily in grading, excavating
and compacting., He stated that prior to January, 1968, he keld a 51
pexcent interest in Kel-Tez and the remgining 49 pexcent interest was
held by a Mr. Fuentez and that subsequent thereto, he has acquired all
of the stock in said corporation. The witness explaihed that respon-
dent and Kel-Tez have the same office a2nd full time office employee;
that Kel-Tez pays office rent and part of the cost of utilities and
said cmployee's salary to respondent; that both he and his wife are in
the office part of the time; that both companies also have their owm
employees; and that separate books are maintained for each company.
The president testified that Mr, Fuentez owned some heavy equipﬁent,
including bulldozers, graders and water trucks; that to assure work
foxr voth parties, Kel-Tez was formed to bid on loading, hauvling.
grading and compacting for both public works and private proje;ts;
that respondent handles all of the hauling for Kel-Tez and is paid
winiomum rates for this. A financial statement for Kel-Tez for the
fiscal year ending October 31, 19567, shows a net loss of $63;7OC.5&

T




for said period (Exhibit 8). The witmess stated tkat approximately 50
percent of respondent's business is for other customexs.

The president testified that respondent regulaxly hires 12

tractor owners to pull 13 extra sets of trailers owned by it and eight

full unit operators. He stated that from 20 to 40 additicnal sub-
haulers might be hired from time to time cduring the month depending on
the amount of work respondent had. He asserted that respondent does
use its own equipment on Kel-Tez jobs, 1f available.

Both the president and his wife testified that the five
percent withheld by respondent f£rom the gross amount earned by the
subhaulers is to cover the cost of documents furnished free to the
subhaulers and also the cost of clerical, dispatch and foreman
sexvices provided for the subhzulers at no charze. In additionm, they
stated, respondent makes available to its subhaulers fuel at a savings
of 4.9 cents per gallom delow the retail price; fleet discounts on
tires, tubes and insurance; parking facilities in a locked and lighted
lot at no charge to tractor operators and at a mominal charxge to full
unit operatoxs; storaze facilities for tires and tubes at no charge;
mechanic services on the job and after work to remder advice and assis-
tance; and repair parts at cost. Respondent's Late Filed Exhibit 9
lists approximately 40 items of materials and sexvices either
fumished or made available to its subhaulers free or at cost. Doth
witnesses stated that althougk they had not made a study to determine
the cost of providing the aforementioned services for the subhaulers,
they do entail a cost outlay on the part of respondent, They pointed
out that if the services were not available, the subhaulers would have
to provide them and pay for them, The president stated that if xesporr
dent is required to refrain from witkholding the five percent, it

will attempt tTo use all of its own equipment and tractor operators
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only on Xel-Tez jobs and will increase the trailer rental charged the
tractor operators from 25 to 30 perceat of the amount they earn. He
stated that he was not certain whether the "Memorandum® agreement
attached to the subhaul contracts had been used prior to the insertion
of the xestriction in xespondent's operating authority.

With respect to respondeat's procedure in paying all of its
subhaulers, the president explained that for work performed between
the 21lst of onc month and the 20th of the next month, payment would be
made between the 15th and 20th of the following month. For examnle,
if work werc performed between the 2lst of January and the 20th of
Feoruary, payment would be bDetween the 15th and 20th of March, As a
result, for any work performed after the 20th of a month, payment
would not be within the credit period in Item 94 of MRT No. 7, but
would be within 3C days of said period. The president testified that
this situation is umavoidable. He pointed out that 80 to 90 percent
of respondent's business involves hauling in connection with federal
aid freeway and other public work projects; that respondent does not
receive payment for such work performed after the 20th of the wonth in
time to remit payment to the subhaulers within the credit period but

does so irmediately upon receipt thexeof; and that xespondent does not

have sufficient available funds to pay the subhaulers before it is

paid. He stated that respondent is contemplating applying to the

Comission for whatever relief might be mecessary from the credit

rule,

Discussion

The evidence c¢learly establishes that respondent did not
comply with the restriction in paragraph L1 of its permit whick
requires the nayzent of 100 percent of the applicable minimum rates te

other carriers enzazed by it to tramsport property for or on behalf of

O
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Kel-Tez. Said restriction was based on information furnished te¢ the
Commission in reply to 2 questiommaire sent to recpondent and 21l
other carxiers with similar operating authority in 1966. Respondent's
reply stated that it was affiliated with Kel-Tez by reason of common
owmership, control and management. The record clearly estavlishes thi
te be a fact., During the period investigated and at all times subse~
quent thereto, both companies have had the same president, office and
office cmployee, and the president has been the sole owner of respon~
dent, From its incorporatiom in 196G, the president has owned 2 51
perecent interest in Kel-Tez and in Jamuary, 1968, acquired a iC0O
percent interest, His wife is an officer in both companies, & director
of respondent and since January, 1963, has been a director of Kel-Tez,
We have consistently held that where sueh o relationship exists, the
affiliated coupanies are, for the purposc of minmimum rate regulzation,
one and the same and ostemsible subhaulers engaged by the affiliated
carrier To tramsport the property of the affiliated shipper or its
customers or suppliers are in fact prime carriers and should be paid
.00 percent of the applicadble minimum zrates and charges for such trems-
portation., To hold otherwise would allow the shipper through its
affiliated carrier to obtain tramsportation at less than minimum rates.
Respondent in its brief alleged that the procedure employed
by the Commission to amend respondent's operating authority to include
the paragraph 1l restriction was umcomstitutioncl, We do not agree.
Specifically, respondent argued that it was a denizl of due process iz
that respondent was nmot afforded am opportunity to be heard before the
restriction was imserted. Respondent had been furnished with excerpts

of ¢ertain Commission decisicns which neld that in circumsiances

similax to those hexein, ostensible subhaulers must be paid 100 percent
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1/
of the applicable minimum rates and charges, Had respondent wished

to take exception to the permit restxiction, it could have requested a
public hearing on the matter either before or at the time the restric-
tion was imposed. This it did mot do. Respondent also asserts that
the decisions referred to involved transportation of gemeral commod-
ities subject to MRT No. 2; whexeas, herein we are concernmed with dump
truck transportation subject to MRT No, 7. This is irxelevant. The
purpose of this type of restriction is to assure that not iess then
the applicable minimum rates shall be paid to the ostensible sub-
haulers for the tramsportation of property of the affiliated shipper,
irrespective of what commodities or minimum rate tariffs might be
involved. Even assuming arguendo that there had bgen Do restrictiom
ix xespondent's operating authority, the evidence herein supports a
finding that the separate identity of respondent and Kel-Tez should be
disxegarded for the purpeses of this proceeding, and the ostemsible
subhaulexs transporting the property of Kel-Tez should be paid the
full minimun rates and charges for such tramsportation.

A review of MRT No. 7 discloses that although said tariff
does include special provisions which authorize a prime carrier to pay
95 percent of the applicable minimum rates and charges to subbaulers
and to make certain deductions therefrom, there are no similar provi-
sions therein authorizing the payment of anything 1;35 Than 100

percent of the applicable minimum to prime carriers. As stated

1/ Investigation of J & V Truckinz Co., 59 Cal. P.U.C. 337 (1962);
investigation or Herom MiLLs, inc., 59 Cal. P.U.C. 507 (1962); and
ilnvestization Of Trans.-AXrrow, inc., ol Cal. P.U.C. 304 (1963).

2/ Item 94 of MRT No. 7 provides that payments by an overlying
carrier (prime carrier) to am underlying caxricexr (subhzulcer) shall
not be less than 95 percemt of the applicable minimum rates
provided in said tariff less grocs revenue taxes payable to the
Boaxrd of Equalization and the Commission, and that liquidated
amounts owed by the underlying carrier and authorized by said
carrier in writing may be deducted from said payment provided such
deductions are itemized and copies thereof 2xe maintained for
Commission inspection. i1
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above, the other carxiers when transporting Kel-Tez shipments are
prime carriers. Respondent is, therefore, prohibited not only by the
restriction in its operating authority but also by the tariff from
taking the five percent deduction or any other deductions including
those listed in the subhaul contract for taxes, fuel, merchandise and
the like, from the minimum amoumt it is obligated to pay the othex
carriers for said transportation. Our holding herein in no way
curtails respondent's right to recover the value of any goods or
sexvices it has furnished to or on behalf of the other carxriers. As
pointed out by the staff rate expert,’any legitimate amount owed to
respondent may be billed to and collected from the other carriers as
an independent transaction separate and apart from the payment of
transportation charges.

It is noted that on the subhaul statements for the tractor

operators in Exhibit 1, respondent has deducted trailer rental based

on 25 percent of the gross minimum amount earned by them. For the
reason hereinabove stated, this may not be dome in commection with
Kel-Tez shipments., Such trailer remtals must likewise be handled as
separate transactions. Respondent’s president staced that if respon-
dent is directed tb cease its practice of withholding the five pexcent
it will use only its own equipment and tractor operators on Kel-Tez
jobs and will increase the trailer rental for other jobs from 25 to 30
percent., Respondent is cautioned that if it takes such action and ic
is not fully justified it could result in further investigation by the
Commission. We have heretofore held a trailer rental charge based on
33-1/3 percent of the minimum charge to be unreasonablé%/ There is no

basis on this record, however, to find that any particular amount

3/ Investi§ation of MacDonald and Dorsa Tramsportation Co,, 64 Cal.
P » » - L J s
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charged by respondent or basis used by it for computing trailer rentals

is or is not xeasomable, As a matter of imformation, the Commission

nas before it a proceeding involving the 27sue of trailer rentals in

connection with dump truck tramsportatiom.

Regarding the staff's allegation that respondent at times
failed to pay the other carriers within the credit period specified in
MRT No. 7 both in conmection with tramsportation for Kel-Tez and for
other shippers, respondent's president candidly admitted this to be
true. He explained that this is unaveidable and is due to delays
respondent has experienced in obtaining payment from customers for
whem respondent or Kel-Tez has performed services. He asserted that
respondent will attempt to remedy this situation and, if necessary,
will seck relief from the applicable tariff provisions. Having
concluded that when the other carriers are transporting Kel-Tez ship~
ments they are in Zact prime carriers, it is recognized that the
primary responsibility for late collection of transportation charges'
in comnection with such shipments rests with them and not with respon-
dent in its capacity as a shipper. However, because respondeat is a
permitted carrier, we do have jurisdiction over it and can require it
to make payments to the other carriers within the requisite credit
pericd. It is to be noted that the credit rule in Item 45 of the
Tariff zpplies to the Kel-Tez shipments and not the rule in Item 94

which applies to the shipments for other customers,

4/ Petition 112 in Case No. 5437.

5/ Item 45 provides that z prime carrier may extend credit "mot to
exeeced tiae l5th day following the last day of the calendar month
in which tihe transportation was performed’’; wherezs, Item 94
provides that the overlying (prime) carrier shall puy the under-
lying carrier {subhauler) withia “twenty days following the last
day of the_ calendax month in which the transportation was
performed.”




We come next to the penmalty, if any, which should be imposed,
We concur with the staff that respondent should be dirceted to pay the
other carriers transporting Kel-Tez shipments the differemce between
100 percent of the applicable minimum rates and charges and the
amounts herectofore paild by respondent for said transportation. Our
direction will imclude all transportation listed in the staff's
Exhibit 5 (rate exhibit) and all Kel-Tez :ransportationlperformed by

the other carriers subsequent thereto., The record estabiishes that

respondent has furnished certain goods and sexvices to the other

carriers and has paid‘ccrcain taxes on their behalf. As hereinabove
stated, respondent is mot precluded by the restriction in its permit
from chaxgzing the other carriers transporting Kel-Tez shipments the
fair value or cost of any goods, services or taxes attributable to
such transportation, which it can establish wexe in fact furnished to
or paid on behalf of such other carriers provided such charges are
handled as a separate tramsaction and not deducted from tramsportation
charges. Respondent is placed on notice it should maintain sufficient
records to support any such scparate tramsactions which relate to
Kel-Tez shipments to aveid the possibility that they may be considered
a device to circumvent the permit restriction and that it way not
include in such billing the value of any goods or services it makes
available to the other carriers but waich are not used.

As to a punitive fine, we are of the opinion, based on a
review of the eatire record, that sueh a fine in the amount of $500
should be imposed on respondent. It has been clearly established
herein that respondent has disregarded the zestriction in its permic.
The contracts and agreements between respondent and the other carriers

were an attempt on iLts part to avoid the restriction, In this
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commection, a carrier canmnot by contract or agreement with another
carrier, shipper or other party rescind or otherwise alter a restric~
tion placed in its operating authority by the Commission.

Findinzs and Conclusions

The Commission finds that:

1. Respondent holds permitted authority duly issued by this
Cormission and has been served with Minimum Rate Tariff No. 7, and all
supplements and additions thereto.

2. Kel~Tez holds a Class A Contract Permit and is engaged in
the business of grading, excavating and compacting in connection with
road construction and other comstruction projects.

3. Respondent and Kel-Tez are under common owaership, managze-
went and control. Tane president of respomdent is also the president
of Kel-Tez. He is a director of both corxporations. Said president
owns all of the stock of respondent corporation and since January,
1968, has owned all of the stock of Kel-Tez. Prior thereto he owned
the controlling interest (51 percent of the stock) in Kel-Tez. The

president's wife is an officer in both corporations, a director of

respondent and since January, 1963, has been a director of Kel-Tez,

Both companies have the same office and office employee.

4, TFor the purposes of this procceding, respondent is the altex
ego of Kel~Tez. The services of the purported suvhaulers when engaged
by respondent to tramsport the property of Kel-Tez are inm reality
those of prime carriers, and in such circumstances, respondent is
acting in its capacity as a shipper. IMRT No. 7 contains 0o provision
authorizing 2 shipper to make any deduction from the applicable
ﬁinimum rates and charges for tramsportation performed fox it, irre-~

spective of whether or not tae deduction is reasonable.
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5. The permit authority neld by respondent was amended by the
Commission on August 16, 1966, to include the restriction quoted here-
inabove which provides that other carriers enzgaged by respondent to

transport property for or on behalf of Kel-Tez shall not be paid less

than 100 percent of the applicable minimum rates and charges for such

transportation.

6. The manner in which the permit restrictiom referred to in
Finding 5 was imposed did not result in a denial of due proecss to
respondent, Said restriction resulted £rom a questiomnaire sent by
the Commission to respondent and to all other permitted carriers in
the same class. Respondent had the right to request a hearing on the
matter either before or immediately after the restrictionm was imsertad
on August 16, 1966. Thals it did not do.

7. Respondent hired other carxiers to tramsport shipments of
Kel-Tez and made certain deductions from the zpplicable minimum xrates
and charges payable to the other carriers for such transportation in
the instances set forth in Exhibit 5, resulting in underpayments to

said other carriers in the amownt of $1,952.21,

8. Respondent may not by contract or agreement with any other

carrier oxr party avoid the restriction in its permit authority
referred to in Finding 5, Said restriction does not prohibit respon-
dent from charging other carriers engaged by it the fair value oz cost
of zny goods, services or taxes it can establish were in fact
furnished to or paid on behalf of said other caxriers in commection
with Kel-Tez shipments provided such charges are billed as a separate
transaction and not deducted from minimum transportation charges.

9. Responcdent did not at times pay other carviers eagaged by it
as prime carriers to transport Kel-Tez shipments or as subhaulers to

transport freight of other shippers within the applicable credit

. o
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periods set forth in MRT No. 7, Said delays in payment wexre occa~
-sioned by delays experienced by respondent or Kel-Tez in obtaining
payment from other companies for whom the work was performed. MRT
No, 7 makes mno provision for such delays.
The Commission concludes that:
1. Respondent violated Section 3737 of the Public Utilities
Code.
2. Respondent should pay 2 fine, pursuant to Section 3774 of
the Public Utilities Code, in the amount of $500.
3. Respondent was not denied due process by the inclusion of
the restriction in issue in its nermit on Auvgust 16, 1966.
The oxder which follows will direct respondent to zeview its
recoxds relating to all tramsportation, including the transportation
referred to herein, performed in behalf of Kel-Tez, or the customers

or suppliers of Kel-Tez, wherein respondent employed other carriers to

effect such transportation between September 21, 1967 and the effec-

tive date of this order, and to promptly pay to such other carriers
the difference between 100 percent of the lawful minimum rates and
charges applicable to such traasportation and the amoumt previously
paid to such other carriers. The staff of the Commission will make a
subsequent fiecld investization imto the measures taken by respondent
to comply with this directive and the results thereof. If thexe is
reason to believe that respondent has not been diligent, ox has mot
taken 2ll reasomable measures to comply with this directive; or has
not acted in good faith the Commission will reomen this proceeding for
the purpose of formally inquiring into the circumstonces and for the

purpose of determining waether fuxther sametions should be imnosed,
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IT IS ORCERED that:

1. Respondent shall pay a fine of $500 to this Commission on or
befoxe the fortieth day after the effective date of this order.

2. Respondent shall review its records of 2ll transportation
performed for Kel-Tez Corporation wherein purported subhaulers were
used to perform the actual transportation between September 21, 1957,
and the effective date of this order. Respondent shall then pay to
sueh furnishers of transportation the difference between 100 percent
of the lawful minimum rate and charge applicable to such tramsportatiem
and the amount previously paid to such furmishers of tramsportation
ostensibly as subhaulers,

2o Within ninety days after the effective date of this oxder,
respondent shall complete the examination of records required by para-
graph 2 of this order and shall file with the Commission a report
setting forth the names ‘'of the purported subhaulers used to perform
transportation for Kel;Tez Coxporation and the mmount originally paid
to cach, the further amount found due to each, and any amoumt subse-

quently paid to each.

4. In the event any payments to be made, as provided in para-

graphs 2 and 3 of this oxder, remain umpaid one hundred twenty days

after the effective date of this order, respondent shall fiie with the
Comuission on the first Monday of each month thercafter a report
setting foxth the action taken to »nay the actual fu:ﬁishers of trans-
portation and the result of such action until vayments have been made

in full or until further oxder of the Commission.




5. Respondent shall cease and desist from furtherx violation of
the restriction in its operating authority which prohibits it whenever
it engages other carriers in commection with the transportation of
property fox KelQTez Coxporation or the customers or suppliers of
Kel-Tez Corxporation frow paying such other carriers less tham 100
percent of the applicable minimum rates established by the Commission.

The Secretary of the Commission is directed to cause
personal sexvice of this oxder to be made upon respondent., The effec-
tive date of this orxder shall be twenty days after the completion of
such service.

Dated at San Fraroisen , California, this _// “
day of AUGUST » 1969.

“%m"‘"./'f’” -




