QRICINAL

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Decision No, 76268

MICHAEL A. and DEBORAH K. DREILING,
Couplainants,
VS. Casec No. 8926
(Filed June 18, 1969)
The Estate of William Gadnex,

Defendant.

Michael A. Dreiling, in prop¥ia persona,
for complainants.
Marvin G. Giometti, of Barbieri, Gilometti,
y teiner, for defendant,
W. B, Stradley, for the Commission staff,

Complainants, who purchased a2 home on Balboa Avenue at
Inverness Park in March, 1963, allege that since November, 1968, they
nave been deprived, by pollution of source facilit:‘.esl and refusal of
the owner of the water system to deliver water from a xreplacement
well, of water formexrly supplied to them by Will:'.é:n Gadﬁer, a neighbox.
They ask that the defendant estate (William Gadner died May 26, 196%9)
be declared a public utility; that the system, including the new well
installed on a parcel of Gadner's land by a federal agenmcy in August,
1968, and conmected by the agency to the system, ve declared dedicated
to public use, and that the estate be required to supply water to
complainants from the new source.

The ectate, by its answer, denies the material allegatiomns
of the complaint and ary obligation to Zfurnish water to complainonts
or anyone elsc, and admits that no payments for water by any user

have been made, as complainants z2llege, since 1961. Defendant
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intexposes 2 gemeral demuxrer to the complaint, amd by a special
defense assercs that the action is barred by complainants' failure to
file a claim with the administrator or the court in pending administza-
tion proceedings (Estate of William Gadner, Deceased, No, 188736,
Superior Court, San Framcisco).

The complaint states a cause of action within the
Commission's jurisdiction (Public Utilities Code, Section 2707).
Complainants® failure to file a claim with the administrator or the
court is mo bar to disposition of the complaint hexe, as tke Commission
has exclusive jurisdiction in a matter of this kind, subject to review
of its action by the Supreme Court (Public Utilities Code, Section
1759).

We pass to the basic issue - whether or not the Gadner water
system has been dedicated to public use. If so, it will be subjected
to appropriate regulation by this Commission; if not, the complain%
will be dismissed. The case was submitted at the conclusion of 2
public hearing held July 29, 1969, at Point Reyes Station, before
Examiner Gregoxy.

Alois Gadner, Sr,, William's father, constructed a water
system in the carly 1900's to obtain water for his residence on upper
Balboa Avenue and for his two residentizl properties - one. of which
was called the "White House' - at the cormer of lower Balboa Avenue
and what is now Sir Framcis Drake Boulevard, in Inverness Park, The

community, located in an area at the head of Tomales Bay formerly

devoted chiefly to hunting and fishing, has become basiczlly a retreat

for summer and weckend vacationers, who, with z number of year-~round
residents, maintain theilr homes along, or oa the vieinity of, Balboa

Avenue, on the lower slopes of Invernmess Ridge.
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The community, according to Comis.iion records of which we

here take official notice of two proceedings?l has khad public utility

water service, at least since 1944, from James L. Downey, who with his
paxrtner, Porter, purchased the spring-fed water system of the Tomales
Bay Land Company that had long supplied water in that locality.
Downey's system has beea subject to recurring water shortages in dry
seasons. The Commission, im 1961, directed him to improve and safe~
guard the quality of his water supply. 7This recoxd does mot reveal
whethex the Gadner properties, or the premises supplied by kis system
since the late 1920's or carly 1930's, as discussed later, ever
received water service from Downey or his predecessors, with ome
recent exception,

The Gadner system,until August, 1968, when a pumped well was
installed by a federal agency to replace polluted surface souxce
facilities, consisted of a rock catch basin on Invermess Ridge, from
which water flowed, by gravity, through 1-1/2 miles of 1-1/2 inch pipe
to a 1,500-gallon tank south of Balboa Avenue at a point between
Gadner's upper and lower properties. A pipeline commected that tank
with the two lower premises, Another pipeline conzected tiae
1,500-gallon tank with a 2,000-zallon tank on Gadner's premises on
upper Balboa Avenue. All transmission, storage and distribdbution
facilities were at lowexr elevations than the rock basin souxce.
Supply and pressure were regulated by 2 system of valves,

In the late 1920's or early 1930's Alois Gadner, Sr,, durizg
then prevailing dry spells, pexmitted thwee neighbors close by his

i/ Granucei, et al., dva Tomales Bay Land Co, - transfer - Porter and
Dovmey, doa_ Inverness Fari water Company, Decisionm No. 37393,
ated Octooexr 10, 1944, Application No. 56242, Case No. 4725,
Storer v. Inverness Park Water Company, Decision No, 62328, dated
July 25, 1961, Case No. /VUbL.
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upper Balboa Avenue residence to draw water frow his 2,000-gallon tank.

(The record does mnot show whether other c¢lose neighbors, during that
time, were accorded the same privilege.) Im April, 1937, a Mrs, Helen
Smith acquired, and still occupies, ome of the two lower Gadner resi-
dences which were then receiving water from the 1,500-gallon tank.
Mrs. Smith paid Joe Gadner (Alois, Sr.'s brother, wko managed the
system and who occupied the "White House', mext door to Mrs. Smita,
from 1930 until his death in 1962) an ammual sum of $15 for her
domestic water - she used neaxby creek water for irrigation - until
Joe's death., Thercafter, she paid nothing to the Gadners, including
William, who earlier had succeeded to the Gadner properties and water
system after his father's death. Mrs. Smith testified that following
Soe's death she had arranged (at some time not disclosed by the
recozrd) with Downey's local mamager for a commection to one of Downey's
pipe lines in the vicinity of ner premises.

From what 1is showa by this record, it sppears that, a2t least
during the 1930's, Gadner's neighbors on upper Balboa Avenue were =ot
charged for the water obtained from his 2,000-gallon storage tank.
Instead, in what secems to have been a spirit of neighborly cooperation,

they provided occasiomal sums for malntenance of the system. Later,
vhen predecessors of more recent owners acquired the premises, annuai

sums, ranging from $15 to $25, though not billed were collected by
Joe ~ and then by William - from thosc who used water from the system,
Among them was Mrxs, Flora Nave, who puzchased one of the premises ia
1946, She testified that she paid $15 a year imitially, that she
later received a letter from William requesting $25, but that she
firnally negotiated paymwents of $20. She sold her property, scme seven

years ago, to the Tachouets, who have occupied the premises chiefly on

weekends .
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Marvin Franke; who purchased the Bukowski property (two doors
away frbm M:rs; Nave's i:esidence) seven years ago, acted as manager for
the Gadner system until he sold bis property about three weeks before
the hearing. He testmfxed that when he purchased the premises water
from the Gadmer system had cost $25 per year, but that when he talked
to William Gadnex about payment for water, Cadner refused to take any
money. The system, Franke stated further, had experienced 'problems’,
ovexr the years, during wintertime. When Gadaer refused to let him
have water from the 2,000-gallon tank, after replacement, in August,
1968, of the polluted source facilities, Franmke drilled a2 well and
installed a pump on his property.

Complainants purchased their home, situated across Balbtoa
Avenue from the Gadner residence and below the 2,000~gallon reservoir,
in March, 1968. Water was then being supplied from the Gadmer system.,
Complainants offered to pay Gaduer for the water, but he refused to
take any momey. The supply gradually deteriorated, due to improper
maintenance of a chlorinator ordered installed after samples, analyzed
in 1965 by county health officers, revealed bacteriological contamina~-
tion, and also due to turbidity resulting from sediment deposited inm
the rock catch basin during road work onm the Point Reyes National
Seashore Project. An agency of the Department of the Interior, zfter
discussions with complainants and with Franke and Gerald Foxd (of the
Seashore Project), agreed with Gadner to install a well and pump on 2
parcel of Gadner's land south of Balboz Avenue and to run a supply
line from the well to the 2,000-gallon tanik, The tank was then filled
with water from the well, Gadner refused to supply water to cemplain-
ants from the new source, stating that he vwas not iz the "water
business', but he left in place the existing pipe line commected to

the polluted rock basin source.
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By Novemb¢r, 1968, complainants'® water supply was wmfit for
domestic use and by March, 1969, it ceased flowing in the pipe. They
have since transpor:ed water to theix home from a public park, miles
distant, All samples of Gadner's system water origimating in the
polluted source, analysed subsequent to October, 1968, by county hezlth
authorities, have shown unacceptable levels of bacteriological contam-
ination amd turbidity. ’

Complainants, during the crisis in theix water supply,
attempted to secure a connection to Downey's nearby system. In
December, 1968, they received a telephome call from Dowmey, who stated
that he had insufficient water during summextime, but that if Gadner
would relinquich the rights to his water sources he (Downey) would
provide water sexvice to complainants,

| The foregoing summarizes the evidence recelved at the
bearing, in addition to the two Commission proceedings here officially
noticed fox the purpose of indicating some historical background to
this controversy.

Determination of whether oz not private promerty has been
dedicated to public use, so as to invoke public regulatiom of such
property and use, depends upon whether the devotion to public use has
been of such character that the pubdblic generally, or that part of it
which has been sexved and which has accepted the service, has the
rigat to demand that the service shall be conducted, so long as it is

continued, with reasomable efficiency under reasomable rates., To hold

that property has been dedicated to a public use is mot a txivial

thing, and such dedicaticn is mever presumed without evidence of

unequivoeal intention. (See Aller v, Railroad Com=, (1918), 179 Cal.

68; Richawrdson v, Railroad Comm. (1923}, 191 Cz2l, 716 and zuthorities
therein cited,)




The record here, in our opiniom, fails to establish tkat
Alois Gadunex, Sr., or his son, William, ever supplied water to their
close neighbors or to the more distant premises occupied by Mrs. Smith,
or to any other personr, in a mammer consistent with an unequivocal, or
other, intention of conferring upon such persons the legal xight to be
served with water from the Gadner system, as originally comstituted or
as improved by the xeplaced source facilities installed in August,
1968.

The fact that the Gadners received certain payments com-
nencing in the late 1920's or early 1930's, f£rom those who, with
permission, received water frcm the system during times of scaxcity,
and continued to receive payments, until about 1961, from those
persons ox their successors in interest, is not conclusive on the
question of the status of the water supply as that of a public service
or otherwise. Such payments, originally made by usexrs for the puxpose
of defraying occasional maintemance expenses, though later comverted
into what secems to have been an annual charge, also - so far as this
recoxd reveals - for maintenance, were discontinued, about 1961, and
subsequent offexs of i:ayment for water were actually refused by
William Gadner. In addition, the evidence shows that in all the years

during which the Gadner system has been operating, no proceeding,

formal or informal, has been before this Commission, uvntil the preseat

complaint, for any purpose commected with its .status, rates, Or opera-
tion.

Secetion 2704 of the Public Utilities Code provides that -

"Any owner of 2 water supply not otherwise dedicated to
ublic use and primarily used for domestic P ses by
im or for the irrigation of nis lands, who {(3) selis

ox delivers the surplus of such water for domestic
prrposes or for irxrigation of a2djoining lands, ... O
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(¢) sells or delivers a portion of such water supply
as a matter of accommodation to neighbors to whom no
other supply of water for domestic or irxrigation
purposes is equally availabie, is not subject to the
Jurisdiction, contxol, and regulation of thi commis-
sion. -

We hold that the circumstances ix which the Gadnexs'
neighbors, including Mrs, Helem Smith, originally received and con-
tinued to receive water from the Gadner system, as disclosed by this
recoxrd, lead imescapably to the conclusion that such watexr was
supplied by the Gadners as an accommodation, within the meaning and
purpose of subparagraph (¢) of the code section quoted above. 1%t

follows that the complaint herein must be dismissed,

Findings 2nd Conclusions

The Commission, on this xecord, £inds that:

1. Alois Gadner, Sr., and following his death Iis som, William

Gadner (now deceased), during their lifetimes owned and maintained 2
water system at Invemmess Park, Marin Coumnty, for the purposes of
supplying their properties with water primarxily £ox domestic use.

2. Said water system, coxmencing in the late 1920's or eaxly
1930's and terminating about August, 1968, supplied water, with the
Gadners' pemmission or acquiescence and by way of reighborly accom-
modation, to four premises at Invernmess Park described nerein cbove,

3. Neither Alois Gadaer, Sr, nor his som, William Gadner,
during theix lifetimes, cither by act or intent, offexed to supply oY
supplied water from their system to the public in gemeral, or to zay
limited portion of the public at Imvermess Park, other than as zx
accommodation to neighbors to whom no other water supply for domestic

PUrpoOses was equally availzble,
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The Commission, therefore, concludes that complainants have
failed to establish dedication, by Alois Gadmer, Sr. or William Gadnex,

his son, of their water supply to public use, and that their complaint

herein should be dismissed,
ORDER

IT IS HEREBY ORDERED that the complaint of Michael A, and
Deborah K. Dreiling, f£iled herein om June 18, 1969, be and it hereby
is dismissed.

This order shall become effective twenty days after the date
hereof,

Dated at San Francisod , California this /5
day of + BCTOBER , 1969,
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