Decision No. 76280

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Commission's g
own motion into the operations,

rates, charges, and practices of ) Case No, 8869

STEEL TRANSPORT, INC., a California i (Filed Decembexr 3, 1968)

corporation, and KAISER STEEL CORP,,
a Califormia corporation.

)

Kaxl K. Roos, for Steel Tramsport, Inec.,
respondent.,
Alfred W. Miller, B, F. Maddux, and

James H. Mullen, for Raiser Steel

Corporation, respondent,
William J. McNertney, Coumsel, and

J. B. Hannigan, for the Commission

start,

OPINION

By its order dated December 3, 1968, the Commission imsti-
tuted an investigation into the operatioms, rates, charges and
practices of Steel Tramsport, Inc,, to determine whether respondent
has violated Sections 3664, 3667, 3668 and 3737 of the Public
Utilities Code by charging or collecting a lesser compensztion, fox
the transportation of property over the public highways of this state
or services in commection therewith for Kaiser Steel Corporation, thanm
that established by the Commission in Minimum Rate Tariff No. 2, by
assessing an incorrect rate and by failing to charge for storage,
loading and unloading services in commection with said tramsportation,
and to ascertain whether pemalties or fimes should be imposed pursucns

to Sections 3774 and 3800 of the Public Utilisies Code.
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A public hearing was held in San Bexnaxdino, California, om
February 26, 1969 before Examiner DeWolf, and the mattexr was submitted
on the same date, subject to £iling of briefs which have been £iled,

At all times in this procceeding Steel Tramsport, Inc. (Steel)
held, and presently conducts operations pursuant to, Radial Righway
Common Carrier Permit No. 36-3927 and Contract Carrier Permit No.
36~3928, both issued August 20, 1963. Steel bhas been duly sexved wilh
copies of Minimum Rate Taxriffs Nos. 2, 1-B, 5, 8, 9-B and 10, and has
received all current supplements ¢f these tariffs and distance tables,

Steel owns and operates 6 tractors and 20 trailers and
employs 6 drivers, 2 maintenance men and 2 office help. The gross
operations for the last quarter of 1967 and the first three quarters
of the year ending 1968 totaled $255,201,00.

A Commission Compliance Seetion represeatative exumined
various recoxrds of the respondent on or about July 9, 1968, and mede
copies of certain records, such as freight bills, back charge state-
ments, truck orders and tag numbers, and copies were introduced in
evidence as Exhibit No. 1. 7Tais exhibit contains 21 numbered parts
and an Attachment B, concemning freight movements by respondent,
Exhibit No., 2 is a summary of the shipping data in Exhibit No, 1
prepared and verified by 2 staff rate expert, showing rate and charge
assessed by the carrier, and a minimum rate and undercharge comstructed
by the rate expert for each of the shipments represented in Exhibic
No, 1, and alleged to be correct by the staff rate expert.

Exhibits Nos. 3, 4 and 5 are copies of statements znd

vouchers showing payment by Kaiser Steel Corporation of umloading
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charges of respondent. A rate expert for the Commission staff, testi-
fied that he audited the shipments and that there are undercharges
which amount to the sum of $8,088.81. The steel was shipped from
Kaiser Steel Corporation, Fontama, Califormia, Shipper, to KSC (XKaiser
Steel Corp.) Fab. C/0 Lindys, 7301 Telegraph Road, Los Angeles,
California, for which single shipping documents were issued. The
billing of Steel was made at alternative rail rates. Exhibit No. 1
shows that certain of the loads were taken to the carrier’s yard and
unloaded by power-~fork lift at its terminal and later xeloaded and
transported to consignee and that these loads were identified by a
statement marked "Tag Number" and signed by the truck driver., These
are the shipments which are re-rated by the Commission staff as two
shipments from Kaiser, Fontamna, to the carrier's terminal, and from
the terminal to comsignee, at Montebello, without bemefit of the alter-
native rail rate, and the unloading charge was added thereto and
designated storage resulting in the claimed umdexcharges.

The staff investigator testified that Steel's manager told
him that all of the shipmeats included in Exhibit No. 2,which werz
unloaded by carrier and held at carrier’s yard, were wmloaded znd heid
at request of and because of the operating requirements of the
consignor-consignee group, Kaiser Steel and Kaiser Fab. The Commission
rate expert testified that the wunloading of the steel at the caxrier's
yard was a delivery at a destinatiom point, in effect a delivery to
the carrier itszlf as agent of the shipper, and that the steel was

then stored in the carrier's yaxd and re-shipped to the consignee
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and that this is the theory and basis for the undercharges deseribed
in Exhibit No. 2; that the unloading of the shipment at the carrier's
yard is a point of destination, and when tramsported agaia is a second
shipment, He further testified that there are no storage-in-transit

provisions applicable to the transportation in issue in Minimum Rate

Tariff No. 2. Part 1 of Exhibit No. 2 shows the method of arriving ac

all of the undercharges and is set forth as follows:

Part 1
STZEL TRANSPORT, INC,

NO. OF FREIGHT BILL 2309

DATE OF FREIGHT BILL January 4, 1968
NAME OF CONSIGNOR Kaiser Steel
POINT OF ORIGIN Kaiser

NAME OF CONSIGNEE Kaiser Steel
POINT OF DESTINATION Montebello

RATE AND CHARGE ASSESSED

RATE IN
WEIGHET CENIS PER
COMMODITY IN_POUNDS 100 POUNTS CHARGE

Coils 240,750 12% $200.9
stored 160,550 10 160.65

oY

MINIMUM RATE AND CHARGE

shipped direct 80,100 gl)IZ% $ 100.12
into storage 160,650 2)19 305.24
gnloading_and loading %gg,ggg (3)%8 Z%?.S;
rom storage 1.95
, - 3 ’ $W, ’ ‘)7

Undexcharge $ 586.38
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The Commission rate expert also testified as to the minimum
rate tariffs regaxding accessorial services; that the carrier must
assess a charge not less than the cost applicable to the use of a
power forklift when furnished at request of shipper for ioading or
unloading, for failure to do this would constitute a remission of
tramsportation charges in violation of Sectiom 494 oxr Section 3667
of the Public Utilities Code because the rates do mot include
furnishing of power equipment by the carrier (Item No. 120 of MRT
No. 2). The rate expert also testified that the shipping documents
in all cases show storage of the steel at the carrier's yard for
varying periods of time,

The traffic manager for Kaiser Steel Corporation at Fomtana
testified that the policy of the company is to do business with all
their carriers om a legal basis; thaﬁ the ¢ompany maintains a xate
auditor and department in which all bills from more than 300 carriers
are audited and corrected; that these are raised or lowered to the
coxrect legal rates when necessary and many of them are raised. The
traffic manager deseribed the steel plant operation, in the mill,
on a large order. The carrier having the comtract is motified when
the mill will start rolling, which may be 12:00 to 8:00 A.M.,
with 20 loads to move out. The carrier then has to move this
steel as there is little or no room at the mill for it., The
witness testified that nome of the comtract carriers hauling
steel has a rail spur at his yard. The only requirement the
Kaiser Company has, is to get the steel out of the mill when it is

rolled so there is no delay, ané if the corrier wants to umload it
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in his yard that is his concern and not a concern of Kaiser, and amy
subsequent delay in shipping is between the carrier and the customer
at delivery.

The assistant to the gemeral traffic manager for Kaiser
Steel Coxporation, Oakland, California, testified that it is its posi-
tion that the rates and charges as assessed by Steel Tramsport, Inc,
on the freight bills in question are ccrrect; that the Commission
staff erred in converting the billing of the single shipments picked
up by Steel Tramsport, Inc., at the Kaiser Mill for delivexry to
Montebello into two separate shipments; that there was no inteat by
Kaiser Steel Corporation that any of the shipments be delayed in any
nanner Or stored at any location othex than at the facility of thae
consignee at the destination point; and that Kaiser Steel at Montebeilo
because of fabricating problems at destination found it necessary to
slow delivery of shipments. This witmess testified that Item No, 240
of MRT No. 2 makes provision for accessorial services not included in
the common carrier rate and charge, which would require a carzier to
assess a 1l0-cents per hundred-weight loading and unlozding charge
where the shipments are off-loaded and zeloaded at the carriex’s
texminal, 5 cents for off-loading and 5 cents for reloading, and thet
this payment was made by shipper for its convenience. Item No, 240
applies only to the rail rates.

The manager and president of respondent carrier testified
es to the carrier's method of handling the steel loads, from the
begivning, when the carrier had to xmum a shuttle from the mill to

its yard and unload some of the steel or to aire sub-houlers to
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keep up with the production of the order at the steel mill at
Fontana; and that later the customer, Kaiser Fab., had difficulties
with their loader and could not receive the loads; and also later,
heavy rains prevented trucks from coming into its yard; that

these and other fabricating problems caused the customer to request

that deliveries be slowed down; the only expenmse that the carrier

had was for the power equipment which cost them at their first
estimate $6.00 per load and later £igured at 1l0-cents pexr hundred
welght, as the steel was unloaded on the ground in an openm area of the
yard. No changes were made in routing or destimations from the
original billings. The witness further testified that Kaizer re-
quired the hauling to be dome at the lowest lezal minimum rate and
that sometimes the shipments were unloaded at the convenience of

the carziex, because of the production at the mill whick sometimes
averages 4C loade a day for two weeks, Various customers receive
shipments at differemt times, some at night, and the carrier does mnot
wish to allow loads to remain on the trailers all day. It did not
store the steel, but unloaded at comvenience of the consignee, Ihe
carrier’s witness testified that when the carwier was shert of equip~
ment to make pickups, or Kaiser Fab, at Montebello could mot accept
delivery, the steel was unloaded on the ground, amnd later delivered
to Raiser Fab, at Montebello when equipment was available, The
witness testificd that rarely did they wmload because Kaiser Fab,
could not take the loads. Kaiser Fab, was billed for loads which
required reloading but could not be delivered when equipment besame
available. It was a comvenienmce to the carrier to have the steel oz

the growad available for delivery wikea equipment was 2150 avsizadle,
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In other words, the loads were unloaded at the carrier's convenience,
but Kaiser was charged when the carrier could not make the deliveries
because of requested delays. Steel was hauled to the carrier's yard
at night, the trucks and the trailers were unloaded and the equipment
used during the day for this or other accounts, Scme of the steel
was in the yards for up to two momths, The carrier has 6 acres of

grape vineyard available for use of storage without cost.

The evidence shows that respondent contracted with Kaisex
for the transportation of large orders of steel and that a substan-
tial portion of this was moved in a shuttle operation to the carrier's
vard or terminal a short distance from Xaiser and unloaded on the
ground in the open in oxder to comserve carrier equipment, and lates
vwhen equipment was available the steel was reloaded and the shipment
completed, the carrier charging 1C cents per 100 when the consigaee
requested delay of these shipments, and the shipper lknew and expected
that this delay would be requested. The tramsportation im issue in
this proceeding concerned the latter type of movement., Kaiser Mill's
traffic manager at Kaiser, in this regard, testified that his company
is not in the vractice of paying any charge for the convenience of the
~carriex and did not do so here.
| The Commission staff comtends there zre two shipments and

that altermate rail rates do mot apply, because the carrier does not

have a'i%il spur at his yard, and thus the minimum rate and chaxrge
should be billed as set forth in Exhibit No. 2, with resulting uwdex-

chaxges, -
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" Analyzing the 21 parts of the Staff Zxhibit No., 2, it is
noted that all parts are similar to part No. 1 set forth above, The
rate and charge assessed by the respondent is itemized on the two
lines, the first item being the altermate rail rate of 12-1/2 cents
per .00 pounds and the second item being 10 cents per 100 pounds which
is marked "stored". The respondent did not put this item in as
storage but claimed it was a charge for loading and wmloading in its
yard, and as being an accessorial service to the consignee, rathexr
than storage. Regaxrdless of the label, the recoxrd here clearly estab-
lishes that storage services were performed, Next on part 1 of

Exhibit No. 2, the staff sets forth its claimed correct minimum rate

and charge showing the rates for the direct shipments at 12-1/2 cents

per 100 pounds, the shipments frem Kaiser into storage at the respon-
dent's yard at 19 cents per 100 pouads and from storage to Montebello
at 30 cents per 100 pounds, and an item of 10 cents per 100 pounds
nmarked "unloading" and "loading".

This last item of 10 cents is included in each of parts 1
through 21 of Exhibit No, 2 in the minimum rate and charge of the
staff rates and the same amount of 10 ceats per hundred pounds is
shown as storage paid to the carrier in the rate and charge assessed.

The Commission staff in its Brief conteads that the 10 cents
per 100 pounds is inadeguate for all the accessorial sexvices provided,
but that it is willing to give the caxrier the benefit of using its
charges for the proper rating for these accessorial services. The case
must be decided as it was tried. We therefcve expressly refrain frem

neking zay decemnination whetker the 10 cents per 100 pounds chaxge




for the accessorial services was reasomable and will allow it to
stand. We will not, however, permit Stecl to deduct this charge
frem the tramsportation charges for to hold otherwise would be
to sanction a situation which would indirectly result in the
remission of the tariff charges and a violatiom within the
neaning of Sections 3667 and 3668 of the Public Utilities Code.
The Commission staff recommended that respondent be
required to collect the undercharges and that said amount be
assessed as a fine under Public Utilities Code, Section 3800,
and that a punitive fine of $500 is reasomable amd should be
imposed upon respondent caxrrier.
After comsideration the Commission finds that:

1. Respondent Steel Transport operates pursuant to Radial
Highway Common Carrier Permit No. 36-3927 and Contract Carrier
Permit No. 36-3928.

2. Respoudent was served with the appropriate tariff and

distance table prior to the time the violatiocns fourd herein

occurred.

3. Respbndent provided certain accessorial services for
the shipper, respondent Kaiser, in the form of unloading, storage,
and later reloading and delivery of shipments when the cousignee
was ready and/or able to receive shipments in conmection with the
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sexvices set forth in Exhibits Nos. 1 and 2, and 2ll of these
accessorial services were performed for the convenience of the

shipper.

4. Respondent Steel Tramsport did not, during the period

£ the shipments involved in Exhibits Nos. 1 and 2, have any
rall facilities.

5. During the period of the shipments involved in Exhibits
Nos. 1 and 2, Lindy's facilities at Movtebello were sexved
with an Atchison, Topeka & Santa Fe Rail spur.

6. As to the shipments in Parts 1 through 21 in Exhibit
No. 2, the portiom of the movenment, in each part, from Kaiser
Steel in Fontana to respondent Steel Transport's yard for storage
was ome shipment, and the portion of the movement, in each part,
out of storage at respondent Steel Transport’s yaxrd for delivery
o the consignee in Moutebello was a separate shipment; they
sbould have been rzted accordingly, and the Commission staff's
rating of them as such im Exhibit No. 2 is proper and correct.

7. The portion of the movements shown in Parts 10, 12, 13
and 18 of Exhibit No. 2 where the Commission staff has shown the
addition of a gwitching charge and different rating in the
applicable Western Motor Tariff Bureau tariff due to 2 minimum
weight classification has been properly and coxrectly rated by
the Commission staff in said Exhibit Ne. 2.

8. The transportation sexvices performed by respondent
Steel Transport for respondent Kaiser during the period of
Decenber 1, 1967 to Maxch 1, 1968, have been properly documented
In Exhibit No. 1, and have been properly and correctly rated by

the Commission staff in Exhibit No. 2, restlting in undexcharges
totaling $8,088.81,
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Based upon the foregoing findings of fact, the
Commission concludes that:

Respondent 3teel Transport, Inc., a corporation, has
violated Sections 3664, 3667, 3668 and 3737 of the Fublic Utilities
Code resulting in the undercharges set forth in Exhibit No. 2,
totaling $8,083.81, that it should be ordered to collect 32id
undexcharges 2nd a fine should be levied upon respondent in the
2mount of said undercharges pursuant to Sectiom 3300 of the

Public Utilitles Code, 2nd that in addition thereto 2 punitive

fine of $500 should be levied against respondent pursuant to

Section 3774 of the Public Utilities Code.

The Commission expects that Stecl Transpoxrt, Inc. will
proceed prowptly, diligently and in good faith to pursue all
reasonable measures to collect the undexcharges, The staff of the
Commission will make a subsequent f£ield investigation icto the
Zeasures taken by respondent and the results thereof. If there
is reason to belileve that either respondent or his attoruney hes
not been diligent, or has mot taken all reasonable measures to
collect all undercharges, or h3s not acted in good fa2ith, the
Commission will reopen this proceeding for the purpose of
formally Inquiring into the circumstances and for the purpose of

determining whether further semctions shbuld be imposed.
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IT IS ORDERED that:

L. Steel Tramsport, Inc, shall pay a fine of $8,588.81 to this
Commission on or befoxe the fortieth day after the effective date of
this order, |

2. Steel Transport, Inc. shall take such action, including

legal action, as may be necessary to collect the amounts of under-
charges set forth herein, and shall notify the Commission in writing
upon the consummation of such collections.

3. Steel Transport, Inc. shall proceed promptly, diligently
and in good faith to pursue all reasonable measures to collect the
undexcharges, and in the event undercharges ordered to be collected
by paragraph 2 of this ordexr, or amy part of such undercharges, remain
uncollected sixty days after the effective date of this order, Steel
Transport, Inc. shall file with the Commission, on the first Monday
of each month after the end of said sixty days, a report of the undex-
charges remaining to be collected, specifying the action taken to
collect such undercharges and the result of such action, umtil such

undercharges have been collected in full or until further order of the

Commission.
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4. Steel Transport, Inc. shall cease and desist from charging
and collecting compensation for the transportation of property or for
any service in comnection therewith in a lesser amount than the
minimum rates and charges prescribed by this Commission.

The Secretary of the Commission is directed to cause

personal sexvice of this order to be made upon respondents. The

effective date of this oxder shall .be twenty days after the completion

of such service upon any one of the respondents.
Dated at Sax Franciseo , California, this /5 ‘Vﬁ/
day of OCTOBER , 1969,

Commissioner Vernoa L. Sturgeon, boing
necoscarily absent, did not participate
in the disposition of this proceecding.

Commissioner  J- P. VUKASIN, JR.

b —

Present but not partieipating.




