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Decision No. 76549 ' ' |

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Coumission's )
own motion imto the operations, ) Case No. 8837
rates, and practices of HOWARD CHILD )

and SIDNEY RAINE, doing business as

8 BALL LINE:; and CERTAIN-TEED

PRODUCTS CORPORATION,

Berol, Loughran & Geernmaert, by Frank Loughran,

» {§:b8-3a11 Line, respondeng. c
illsbury, Madison & Sutro, by Noel Dver, for
Certain:teed Products Coéporatxon, reséondent.

William D. Figeg-Hoblyn, Coumsel, and J. B.
Hannigan, for the Commission staff.

By its oxrder dated August 27, 1968, the Commission
instituted an investigation into the operatioms, rates and
practices of Howard Child and Sidney Raine, doing business as
8-Ball Line (Eight-Ball) for the purpose of determining whether
Eight-Ball has violated Sections 3664 and 3667 of the Public
Utilities Code by charging, demanding or receiving 2 lesser
compensation for transportation and services than that established
by the Commission in Minimum Rate Tariff No. 2 (RT 2). Certain~
teed Products Corporation (Certain~teed), the shipper involved in
these transactions, was also named as a respomdent.

A duly notliced public hearing was held before Examiner

Foley on Maxch 26, 27, April 2, and 3, 1969, in San Fraacisco.
Concurrent briefs were filed on May 29, 1969.

It was stipulated that Eight-B3all operates as a radial
highway common carrier undexr Permit No. 7-2987; as a contract

carriex under Permit No. 7-3521; and as a petroleum contract
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carrier within a 100 mile radius of Richmond under Permit

No. 7-3060. It was also stipulated that at all times pertinent
to the staff's investigation Eight-Ball was cerved with the
appropriate Commission tariffs,

The transportation we are concerned with hexe was under-
tzker during the period of September-December, 1967. It iavolves
shipzaents of roofing materials, counsisting of roofing cement, coat-
ings, felt, asphalt and shingles, by Certain-teed to cight
consignees at eleven different points of destimetion (Exhibit
No. 4, Parts 1-11).

The staff's investigation was initiated by a field
representative, who inspected the shipping documents set forth
in Exhibit No. 1. The witness noticed that all of Certain-teed's
shipping orders were stamped with the following language:

"ILf Applicable Weight-Wise This Shipment

Meets Requirements of Item 292 C.P.C.

M.R.T. No. 2 - Volume Incentive Service

Requested."

He noticed that a second stamp also appeared on most of the shipping
oxders. This stamp reads as follows:

"This Shipment Loaded and Unloaded With

Power Equipment Furnished Without Carxier

Expense As Per Note 1(b) (2)(a) In Item
240 C.P,C. M.R.T. No. 2."

Further examination of these documents was made by the

Commission's tramsportationm rate experts. The staff concluded

that the first stamp set forth above (i.e., the Item 292 stamp)

,constituted a binding certification and request for volume
incentive service umder Item 252 of MRT 2 (Exkibit No. S5), except
with regard to six shipments to the Soremson Roofing Co. These
six shipments were rated under other provisions of MRT 2; they will

be discussed later. The staff concluded that undercharges exist
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in the amount of $3,687.62 because the carrier applied the lower
common carrier rates to all the shipping orders om which the Item 240

stamp appeared. As far as the latter stamp is concerned, the staff

maintains that it is meaaningless and that it cannot be cousidered

as a valid request for the lower altermote rail rates. There is

also 2 subsidiary dispute as to whether two peoints of destination
are on or off-rail., The staff does not recommend the imposition

of a pumitive fine,

Respondents, on the other hand, argue that the request
for volume incentive rates is conditional and revocable because the
words "If Applicable Weight-Wise'' appear on the stamp. They urge
that the appligation of the lower alternate rail Tates was propex
because the request for volume imcentive rates was effectively
amended or revoked by the placement of the Item 240 stamp on the
shipping oxders.

Certain-teed's traffic manager testifled that at times
in the past its shipping personnel had faliled to request volume
incentive service when it was applicable. This failure had resulted
in excess shipping charges of $3,000 over a four month period
(Tr. 402). To assure the receipt of the lowest rate, the item 292
stamp was redesigned as set forth above, and all the shipping oxrders
were stamped with it in advance (Tr. 390-1). The witness stated
that the phrase "If Applicable Weight-Wise" was intended to make
the reéues: conditional and to encompsss at least Two separate
situations - a shipment of less than 45,000 pounds, e.zg. 42,000
pounds, for which the minimum volume incentive rate would be less
than the regular class rate under MRT 2, and those shipments

involving 45,000 pounds and over (Ir. 391).
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The witness explained that if the destination of a
particular shipment was determined to be on-rail the Item 240 stazp
was placed on the shipping order before actual movement of the
shipment occurred (Tr. 390). He further stated that the intent of
the Item 240 stamp was to request the rail rate (Tx. 392), and that

the Item 240 stamp informed Eight-Ball that the destination was on-

rail (Tr. 401). Certain-teed maintains that in this manner its

request for volume incentive rates under the Item 292 stamp was
amended or revoked before each shipping order was delivered to
Eight-Ball and before actual movement occurred.

Insofar as pertinent to the issues presented here,

Item 292 provides as follows:

""SECTION NO. 1 ~ RULES AND REGULATIONS OF GENERAL
APPLICATION (Continued)

EXCEPTION TO GOVERNING CLASSIFICATION AND SECTION NO, 2
OF THE EXCEPTION RATINGS TARIFF

VOLUME INCENIIVE SERVICE
APPLICATION OF RATIZS

(Applies only when reference is made)

(a) Rates in this item shall apply only
on prepaid shipments when the shipping document is
annotated by ‘shipper certifying that the shipment
meets the requirements of this item and requesting
volume Incentive sexrvice.

% % % %

(b) The charge for service umder the
provisions of thils item shall be determined and
applied as follows:

1. Determine the applicable
classification truckload
rating as provided in the
Governing Classification
for the shipment; and
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2. Multiply the actual weight of the
shipment (but not less than 45,000
pounds per unit of carrier's equip-
ment used) by the applicable rate
provided for the next lower rating.
(See Exception).

EXCEPTION: Rate shall also apply
to a shipment weighing
less than 45,000 pounds
provided the charges are
computed on a weight of
not less than 45,000
pounds-ger unit of
carrier’'s equipment,

* K % %k

(¢) Rates provided in this item do not
alternate with other rates amd charges in this tariff,
and rates provided in this item may not be used in
combination with any other rates.'" (Exh. No. 5)

Thexre are two reéuiremencs for a shipper to comply with
Item 292; he must certify that the shipment meets the reéuirements
of this Item, and he must reéuest volume Incentive service. In
addition, subsection (b)2 establishes a minimum charge for ship-
ments of less than 45,000 pounds. This charge is computed on the
basis of 45,000 pounds per unit of equipment. Nevertheless, this
subsection does not proscribe shipments of less than 45,000 pounds;
it permits a shipment of any weight.

With regard to the effect of the Item 292 stamp, the
Coqmission accepts the staff's position that 1t constitutes a valid
request and certification. The re&uirement of a reéuest is met by
the language ''Volume Incentive Service Reéuested". This language

appears after the phrase dealing with cerxtification and is

unconditiornal., If the request was meant to be conditional, the

stamp should read "This shipment meets requirements of Item 292
MRT No. 2 and, if applicable weight-wise, volume incentive service
reéuested." Since the woxrds "If Applicable Weight-Wise' appear in
the phrase dealing with certification of the shipment, and not ia
the phrase reéuesting volume iIncentive service, it is reasounable to
conclude that these words modify omly the certification.

-5
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Turning to the question presented by the phrase "If
Applicable Weight-Wise", respondents argue that it should be
{nterpreted as directing that volume inceantive rates be applied
only if the shipment weighs 45,000 pounds or more. They contend
that this {nterpretation is reasomable. Their view is based on
the proposition that no semnsible shipper would dixect that a
shipment of substantizlly less tham 45,000 pourds be transported
at the minimum charge; and that this charge effectively opexates
as 2 minimum weight requirement.

Standing alome, this phrase appears to refer to some non-
existent weight lim{tation in Item 292. We agree with the staff,

however, that Item 292 does not contain a minimum weight require-

ment. While it 1s doubtful that a shipper would request volume

jacentive rates for a shipment of substantially less thaan 45,000
pounds, Item 292 does mot prescribe any minimum shipment weignt.
It does preseribe a minimum charge calculated at s certaln weight,
but a shipper may move a lesser amount and pay volume incentive
rates.

I£ the phrase was intended to mean "don't ship these
goods under Item 292 unless they weigh 45,000 pounds or more", i
does not clearly state such an intent. If this was the intent
these words it should have been more definitely stated in view
the fact that shipments under 45,000 pounds are permissible.
Significantly, such an intent is contradictory to the testimony of
Certain~teed's witness that shipments slightly less than 45,000
pounds, which might be subject to a lower rate under Item 292 than
undexr the regular rates of MRT 2, were intended to be covered.

We conclude that Certain-teed's interpretation reads far
more into thesec words than actually present, and that since Item 292

does not comtain a definite minimum weight xvequirement, the phrase

-6-
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is too ambiguous to be acceptable. Effective;mihimum rate enforce-
nent requires that such an ambiguity be resolved against its
drafter, Certain-teed.

While we accept the staff's interpretation regarding the
Iten 292 stamp, we do not agree with its position concerning the
wmeaning and effect of the Item 240 stamp. The unrebutted evidence
shows that the shipper placed this second stamp on the shipping
orders after determining that the destination was on-rail, and
before the shipping order was delivered to Eight-Ball. When 2
shipping order was stamped with the Xtem 240 stamp Eight-Ball would

have its driver check to see 1if the destination was on-rail

(Tr. 409). If the driver's report was positive, the rail rate
was applied. We can ounly conclude that this second stamp
constitutes the last instruction to the carrier, and that under
these circumstances the Item 292 stamp should be disregarded.

The staff argues that the Item 240 stamp cannot be
considered as 2 request for common carrier rail rates (Ir. 415,
431). Its argument is based on the failure of the stamp to request
literally that the common carrier rates be applied. It points to
the fact that only the Item 292 stamp expressly requests a certain
rating.

This argument is not persuasive. It igmores the fact
that the Item 240 stamp was placed on the shipping order after the
document was prepared with the particular shipment in miad and
after the on-rail status of the destination was determined.
Furthermore, Item 200 of MRT 2 clearly provides that common carrier
rates may be applied in lieu of the motor carrier rates set forth

in MRT 2 when the former result in a lower aggregate charge.




Item 240 of MRT 2 expressly mentions Item 200, as follows:
"Accessorial Services Not Included in Common
Carrier Rates
(Items Nos. 240 and 241%)
In the event under the provisions of Items
Nos. 200 to 230, inclusive, a rate of a common
carrier is used in comstructing a rate for highway
transportation, and such rate does not include
accessorial services performed by the highway
carrier the following charges for such accessorial
services shall be added ... " (MRT 2, Item 200)
The above 1angﬁage is clear on its face. The title and first
sentence of Item 240 expressly refer to shipmeats to which the
common carrler rates have been applied. Thexefore, the Item 240
stamp can refer only to the application of common carrier rail
rates. This was conceded by the staff's primary witness:
Q. Under the tariff is there 2 requirement that such
a stawp (i.e., the Item 240 stamp) be placed on a
bill of lading for any particular purpose?
Yes, this would apply when a request has been made
for use of rail rates. No such request was made
here.
So that the only reason for putting that stamp on
this bill of lading was to make possible the rating
of this shipment under the altermative rail rates?
That would be the only purpose of a shipper in
putting that stamp on the bill of lading, isn't
that true, rate-wise, speaking as a rate maan?

"A. Yes, that is true."
(Tr. 145-6)

Since meither Item 200 or 240 require an express request

by the shipper for common carrier rates, the absence of a written

request for rail rates is immaterial. This request is implicit in
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the presence of the Item 240 stamp on the shipping order, and when
the presence of this stamp is comsidered in combimation with the
fact that it was placed on the shipping orders only 2fter the on-
rail status of the point of destination had been checked by the
shipper, it is reasonable to conclude that the request for volume
{ncentive service was revoked in favor of a request for rall rates.
In reaching this conclusion we place cousiderable weight on the
timing favolved: that the Item 292 stamp was indiseriminately
placed on all the shipping ordexs before they were used, while
the Item 240 stamp was discriminately placed om a shipping oxder
for a particular shipment after checking the destination point.
The staff cltes Central Coast Truck Service, Decision
No. 73090 in Case No. 8633, dated September 19, 1967; and Informal
Ruling No. 133-A in support of its position (Staff brief, p. 13).

We do not £ind either controlling. Central Coast holds that the

shipper's written instructions must be followed by the carrier.
Eight-Ball did so here by rating in accordance with the stamp
placed last on the shipping orders. Ianformal Ruling No. 133-A deals

with post-movement changes or corrections in shipping orders. No

such activity is imvolved in this proceeding.

The staff 3135 relles on Item 292{c¢). It argues that

once volume inecentive rates are wequested the lower xall rates

cannot be requested because subsection (¢) provides that Item 292

rates ''do not.alternate with other rates and charges in this tariff'l
This argument is without merit. Item 292(c) proscribes

alternation with vates in this tariff, f.e., MRT 2. The rail rates

are not set forth in MRT 2. If 2ll other rates were meant to be

{included the words "'in this tariff’ should have beer replaced with
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the words "'any other rates'. The staff's interpretation would be
correct 1f the shipping document was stamped only with the request
for volume iIncentive rates. Then the carrier is bound by the
shipper's directions. But, there is no doubt that a shipper can
revoke a request for volume incentive rates before the shipping
ordexr is delivered or movement occurs and vequest a different rate.

If Cextain-teed's shipping personnel had stricken out
the Item 292 stamp, the revocation of the volume incentive reéues:
would be clear. We recognize that detailed cvidence of shipping
transactions Is often within the control of the parties and
difficult for the staff to uncover. Nevertheless, there is no
convincing cvidence in the recorxd that the failure to strike out
the Item 292 stamp was intentional in oxder to achieve ratings
always at the lowest possible rate. Likewise, there Ls no
evidence that Eight-Ball placed the Item 240 stamp on the shipping
orders. Moxeover, Item 292 does not expressly state that an
election under its provisions is irrevocable; nor does Item 200
require an express request for rail rates. Under these circum-
stances Certain-teed has made only a technical error in
documentation. This careless documentation should not occur
henceforth. If future investigations show that Certain-~teed has
continued to double~-stamp documents the Commission may conclude
otherwise as to the purpose of such activity.

There are six shipments to the Soremson Roofing Co.
(Exn. No. 4, Part 1) to which the staff did not apply volume
incentive rates because they did not weet the requirements set
forth in Item 252, The staff rates these shipments under other
provisions of MRT 2. Since the Item 240 stamp also appears on
these six shipping oxders, the rating by Eight-Ball 1is correct if

the destination is om-rail.

-10-




Having determined that Eight-Ball's application of the
rail rates was not exroneous, the Commission must resolve the
dispute concerning whether two points of destimation, the Sorenson
Roofing Co. in Oakland (Sorensom) and the Copeland Lumber Yard
(Copeland), in Visalia are in fact on or off-rail. The staff
maiatains that they are off-rail; the respondents disagree.

Sorenson's facilities are remted from Industrial Property
Associates (Associates). These facilities are located iu a
triangular-shaped complex adjacent to the Nimitz Freeway on one
side; to a short public street (22nd Avenue), which deadends into
the freeway, on another side; and to a rail track on the third side.
Industrial facilities are rented by Associates to at least three
other tenants,

Sorenson's facilities consist of one building adjacent to
the deadend public street, 22nd Avenue. North of Soremson's build-
ing and also adjacent to 22nd Avenue is a building leased by the
Jessup Dooxr Co. A driveway providing access to and from 22ud Avenue
is located between the buildings. The driveway permits access to
an area which is utilized as a common parking lot and wmloading
area for all the tenants in the complex. It also permits access to
the Sorenson facility immediately on the left of the driveway.

There is a spur track on the opposite (east) side of

22nd Avenue which, like the street, deadends at the freeway. This

spur is no more than forty feet from the Sorenson facility. At

Assoclates' request, a second spur track was coastructed on the
street in 1965 (Exh. No. 7). This spur leaves the east side spur,
cuts across the street in front of Soremson's facility so that in
front of the Jessup Door Co. building it is on the side of the
street (the western side) closest to the Jessup facility (Exh.

No. 8). At the location of the driveway between the Sorenson aund
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Jessup facilities, this spur is in the middle of the street
approximately 15 feet from the driveway. Within 50 feet of the
driveway the spur is on the west side of the street adjacent to
the Jessup facility,

One of the owners of Associates testified that it
arranged to have this spur built to serve both Jessup and Sorenson
(Tx. 219-20). He stated that this spur was built at Associates'
cost and is owned by it (Tr. 212). The spur was not built adjacent
to the Soremson building in oxrder to szve money, but it was uandexr-

stood that Soremsom could use it (Tr. 219). Associates also had a

loading dock comstructed from the Jessup Door Co. building to the

track. The owner testified that Soremson nad access to this dock,
or if it was being used, the track across the street could be
utilized (Txr. 220). Finally, he stated that the spur is located
in the public street, and not on Associates' property (Tr. 212).
There is another spur track which enters Associates'
complex from the northwest and terminmates across the common parking
area at a point some 250 feet from Sorenson's premises (Exh. No. 38).
Sorenson has actually received two rail shipments on this spur
(Exhs. Nos. 12 and 13).
The Commission's definition of "point of destimation"

states that:

"All points within a single industrial plant or
receiving area of omnc counsignee shall be consldered
as one point of destination. 2Ln industrial plant
or receiving area of one coumsignee shall include
only contiguous property which shall not be decmed
separate if intersected only by public street or
thoroughfare,”" (Item L1, MRT 2)
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The issue is whether Soreunson's receiving area can
reasonably be held to include the spur track located on 22nd Avenue.
There is no spur track physically located on Soremson's leased
premises within the complex. 3But these premises are adjacent to
22nd Avenue, in which a spur track is located and 45 accessible at
two differcnt places, ome directly across the street from Sorenson's
bullding and the closer one near the driveway and adjacent to
the Jessup Door Co. The distance from these spur locatioms to
Sorenson's premises is no more than 90 Zeet in each instance.
Passage through or on the leased premises of another party is not
required to reach a razil car. The contiguous property on which the
spur is located is a public street which deadends into a freeway.
Thexefore, the street cannot carry through traffic.

On these facts, the Commission concludes that Soremson is
on-rail because the spur can be considered as within the reasonable
receiving arez of Soremson. If the consignee's property is adjacezt
to a spur track from which loading znd unloading can be done in the
normal mannex, the comsignee is on-rail even though the spur track
does not run into property owned or leased by the consignee.

(Investization of Robert E. Sell, 56 Cal. P.U.C. 277 (1958);

Investigation of Andersom Trucking, 57 Cal. P.U.C. 225 (1959).)

The staff relies on several decisions dealing with the
situation whexre a cousignee-tenant has by cgreement the xright to
utilize a spur track om or adjacent to another tenmant's premises.

In these decilsions, we held the nonadjacent consignee to be off-raill.
They involved significantly different factual situations than

present here, however. Iun Terminal Transportation Co., 65 Cal.

P.U.C. 131 (1965), the consignee's premises wexe located on a
private road and entirely surrounded by a femce. A spur track

which served serwe industries faxther away, was adjacent to the
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consignee, but any loading or umlozding had to be dome over the

fence. In Guerin Tramsportation Co., 55 Cal. P.U.C. 228 (1.956),

a drill track was separated £rom the consignee's property by a
fence; and a spur track on another tenant's property was separated
from the counsignee by four different intervening lumber companies.
Similarly, ia Smith Trucking Co., 66 Cal. P.U.C. 343 (1966), two

intervening parcels of the lessor separated the consignee~-tenant

and the track; and in North Coast Transport, Ime., 66 Cal. P.U.C.

387 (1956), the distance between the comsignee and track measured
almost one mile, including a ditch and two public streets. And
£finally, Winans Brothers, 62 Cal. P.U.C. 748 (1964), did not invcive

a cousignec~tenant who had access to the spur track of a temant of

the same laundowmer.

The parties also disagree regarding the om-rail status of

the Copeland Lumber Yard in Visalia. Tae nearest track £o Cbpeland
is located on the oppositz side of Oak Stxeet, 2 public streeot
carxying through traffic which is adjzcent to tais comnsignee.

Ls traeck Ls not a spur track, however. From it a2 spur track
serves the Coors Brewery in the next block. The owmer of the
track, Southern Pacific Co., does not list Copeland om its roster
of on-rail destinations. While a rail car could be placed on the
Coors spur only 30 feet from Copeland's property lime, it would be
over half a blceck from the gate into 1ts storzszge area. More
significant, Copeland does not have access to this spur track. Any
rall car shipment to Copeland would have to be spotted at the public
team track, which iLs located at the Southern Pacific Depot in the
block across Oak Street. 15 team track is at least kalf a block

from Copeland's gate.
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Respondents did not prescat aay witnesses or evidence in
opposition to the staff's position other than showing that Santa Fe
listed the destirnation on~rail. The tracks near Copeland 2re owned
by Southerm Pacific, however. Tae Commission concludes, therefore,
that Copeland is off-rail. As 2 result, the Item 240 stamp on the
shipping order is ineffective, and the staff's determination of

undercharges in the amount of $72.29 as set forth in Exhibit 4,

Part 9 is correct.

The Commission has held that the Ites 240 stamp supersedes

tke earlicr'request for velume incentive rates. Thexe zare, however,
four shipping orders which lack this stamp. Therefore, with regaxd
to these shipments the alteruate rail rates were not Tequested by
the shipper (see Exh. No. &4, Part 2, Freight Bill No. 7558; Parts 4,
5, and 10). Siace thesce shipping orders bear the Item 292 stamp,
the staff has rated them zt the volume incentive rate and determimed

that undercharges exist.

The respondents maintain that these shipments cznmot be
rated under volume incentive service because they are mixed shipments
£3lling within Itex 90 of MRT 2. Item 90 shipments are expressly
excluded by Item 292 from qualifying for volume incentive rates
(Item 292(a)4). We nust resolve which interpretation is correct.

The staff's position Is based upor the fact that Item 292
refexrs to the Governing Classification in which the various roofing
~items involved In these shipments all have the same classification
ra:ing."rhe staff ther zelies upon Informal Ruling No. 117, dated
February 3, 1964, which states that when a shipment includes
different commodities subject to the same classification raticg
Item 90 is inapplicable. Therefore, volume Iincentive rates would

apply.




Waile we agree with respondents that Informal Rulings arxe
tentative and provisional, we conclude that the staff’s position is
correct. Item 292 refers to the Goverming Classification., The
various commodities take the same classification rating under the
Governing Classification. OCunce the rzte is determined, Item 292
requires that it be multiplied by the weight of the shipme=nt, ox
45,000 pounds, whichever is greater. Item 90 refers <o commodities
which take separate or different rates (Tr. 127). The rating
iavolved hexe under the Goverming Classification is the same.

Since different ratings ave not involved, the respondents f£ailed %o

rate these four shipments properly.

Along with the undercharges from the Copeland shipment

(Exh. No. 4, Part 9), the total undercharges amount to $18%4.87.
The staff does not recommend any punitive fime. None will be

oxrdered.

After consideration the Commission makes the following
findings of fact:

1. Respondents Howard Child and $iduey Raine, doing business
as Eight-Ball Line, operate undexr permits issued by this Commission
as previously stated.

2. Respoudent Eight~Ball was served with the appropriate
tariffs and distance tables. |

3. Respoundent Certain-tead stamped all its shipping oxders
with the Item 292 stamp. This stamp is 2 valid and effective
request for volume incenﬁive rates under MRT 2, With regard to
those shipments set forth by the staff in Exhibit No. 1, Part 2,
Freignt Bill No. 7558; and Pzrts &4, 5, and 10, only this stamp
appears on these shipping orders. Therefore, the staff’s
determination of undercharges for these shipments is correct as
set forth in Exhibit No. 4.
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4. Under the provisions of Item 292 of MRT 2, a request for
volume incentive rates Is not irrevocable.

5. With regard to the remainder of the shipments set forth
by the staff In Exhibit No. 4, Parts 1-1ll, respondent Certain-teed
placed the Item 240 stamp on the shipping orders after determining
that the particular destinations were on~zail, and before delivery
of the oxders and actual movement of the shipments occurred. At
the sawme time, respondent Certain~-teed failed to strike out the
Item 292 stamp.

6. The Item 240 stamp is the last statement of directions to
respondent Eight-Bzll. The reasonable interpretation of the
Item 240 stamp is that altermate rall rates were requested siace a
specific request for rail rates is not required by Item 200 of
MRT 2. Tals request for rail rates occurred subsequently to
the request for volume Incentive rates. Therefore, the latter
request was effectively cancelled.

7. The Sorenson Roofing Cowpany, the consignee of the
shipments set forth in Exhibit No. &, Part 1, is located at
945 ~ 22nd Avenue, Oakland. Sorenson's facilities are adjacent to
22nd Avenue, which is z deadend street without through traific.

Thexe is a spur rail track on the side of 22nd Avenue nearest to

Sorenson's building, and adjacent to the next door building,

operated by the Jessup Door Co. This track is in the street, and
does not enter upon the premises of the Jessup Door Co. The
Sorenson and Jessup facilities are owned by the same company, and
this spur track was construsted by it to sexrve these two tenants.
This spur track is mo more than 90 feet from the gate to Sorenson's
facility, and it is separated from it by only a driveway between the

Sorenson and Jessup facilities. Therefore, Soremson's facilities at

this location are on~rail.
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8. The Copeland Lumber Yzard is located on Ozk Street in
Visalia. Oak Street is a through street on which normal traffic can
reasonably be expected. There is a rail track on the side of Oak
Street opposite to Copeland's gate. This track is owmed by the
Southern Pacific Company and it leads to 2 spur track which sexves
another business in the next block. Southezn Pacific does not list
Copeland as being om~rail. Copeland does not have access to the
spur track In the mext bloek. Therefore, Copeland is not 2n omn-
rail cousignee. The undercharges set forth by staff in Exhibit
No. 4, Part 9, are correct.

9. Tbe undercharges set forth by the staff in Exhibit
No. 4, Part 2, Freight Bill No. 7558, and Parts &4, 5, 9, and .0
are correct and result in undercharges in the amount of $184.87.

Based upon the foregoing findings of fact, the Commiséion .
concludes that Howard Child and Sideey Raime, doing business as
Eight-Ball Line, have violated Sections 3664 and 3667 of the Public
Utilities Code.

The Commission expects that respendent Eight-Ball will
proceed promptly, diligently and in good faith to pursue all

reasonable measures to collect the undercharges. The staff of the

Commission will make a subsequent field Investigation ianto the

measures taken by respondent aand the results thereof. If there is
reason to believe that respondent, or its attorney, has not been
diligent, oxr has not taken all reasonable measures to collect all
unéercharges, or has not acted in good faith, the Commiscion will
reopen this proceeding for the purpose of formally inquiring iInto
the circumstances and Zor the purpose of detexmining whether

further sanetions should be.imposed.
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IT IS ORDERED that:

1. Respondent Eight-RBzil shall hencefortk refuse to 2ccept
any shipping oxrders from respondent Certailn-teed which comtain
conflicting directions for zating the shipments. Such skipping
oxders will be returned to respondent Certsia-teed for clarzification
of the rating tnstructions.

2. Respondent Eight-321l chall ccase and desist from charging
and collecting ccmpensation for the transportation of property ox
for any sexvice in ccmmection therewith, in 2 lesser zmount than the
ninimum rates and charges prescrited by law and the regulations of
this Commission.

3. Respondent Eight-22ll czall take such action, including
legal action, as may be necassary to collect the amounts of under-
charges set forth herecin and sha2ll notify the Commission,in writing,
upon the consummation of such ccllections.

4. Respondent Zight-Ball shall procecd promptly, diligently
and in good faith to puwsue all reasonsble measures to collect the
undercharges, and in the event undercharges ordered to be ¢ollected
by paragraph 3 of this order, or 2ny part of such undercharges,
remzin uncollected one hundred twenty days zfter tne effective
date of this oxder, respondent Eight-3all shall institute legal
proceedings to effect collection and skall file with the Commissioa,
on the first Monday of eack month thercafter, a report of the
undercharges remaining to be collected and specifying the action

taken to collect such undercharges, and the wesult of suchk action,

until such undercharges have been collected in full or until further

order of the Commission.
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The Secretary of the Commission is directed to cause
personal serxvice of this order to be made upon the respondents
hereln, The effective date of this oxder as to each respoundent

shall be twenty days after the completion of sexrvice vpomn such

respoudent,

Dated at San Francisco , California, this
/& ﬂ’day of » 1969.




