Decision No. 76682 o @RU@HN& | '.
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STAIEICF'CALIFORNIA]V

Investigation on the Commission's

own wmotion into the operations, rates,
ckerges and practices of Kermer
Trucking Service, Inc., a California
corporation; Wylie F. Brown d.b.a.
Bachmann Bros.; Borun Bros., a
California coxporation; Kenneth Jones,
Jick C. Giaimo, Mel Giaimo, Barbara
Lyan Giaimo, Sol Bodalementa, Norma
A. Warnmer, Clara Lampton, Robert J.
Brandt, Therton Warren and Glen
Livingston d.b.a. Coast Crafts
Industries, a copaxrtnership; Randolph
Rubber Co., a Massachusetts corporation
doing business in California; and
Pacific Gawe Co., a California
corporation.

Case No. 8979
(Filed October 15, 1969)
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Donald Mucchison, for Kerner Trucking
Service, Inc., Bachmann Bros., Coast
Crafts Industries, Pacific Game Co.,
and Borun Bros.; and Cooper, Tepper
& Plant by Kelly R. Davis, for
Randolph Rubber Co., respondents.

Donald C. Meaney, Counsel, and J. B.
Hannigan, Zox the Commission staff.

OPINION

This proceeding is an investigation into the operations,
rates and practices of XKermer Trucking Service, Iné. (Kerner), é |
California corporation{ as carrier, and the other partiesAlisted‘inr.
the heading as shippers, respondents.

Public hearings were held before Examiner Rogers in

Los Angeles on November 4 and 20, 1969. On this latter date the
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mattexr was submitted. A copy of the Order Imstituting Investigation

and of the notice of hearing was served on each réspondent'iﬁ R
acecordance with the Commission's rules of procedure.

Kexncr operates pursuant to radial highway common carxicr -
and highway contract carrier permits, and a cerificate of publie
convenience and necessity as a highway common carriei. As a highway
common ecarrier it traasports property between points in the Los B
Angeles Basin Region, including Laguna Beach and Ixvine.

The oxrder of the investigation, as originally filed,
includes allegations that the respondent, Kerner, may have charged
and collected less than the tariff and/or minimum rates, and
extended credit for a longer period than authorized by Item No. 190
(B) of Local, Joint and Proportional Freight and Express‘Tériff_

No. 111, Cal. P.U.C. No. 15 (highway common carrier operations) and
Item No. 250-A, Paragraph (b) of Minimum Rate Tariff No. 2'(pérmi€ted*
carrier operations). It was stipulated at the hearing by counsel
for Kerner and staff counsel that the aboﬁe referred to tariffs had
been duly served on or joined in by Kerner and that the only ﬁariﬁf‘
violation which the Commission was investigating herein was-whe:héff
or rot Kerner had been extending credit to any or all of the |
rexaining named respondents for a lomger period thah pérmiﬁted by

the tariffs above referred to, in violation of Public Utilities

Code Sections 494, 702 and/or 3737. | |

The attordey for Kerner and the staff counsel stipulated
that Kewmer's records skow 25 iastances between November 4, 1968
2nd Janvary 24, 1969, in which the period of credit exceeded:

permissible standards contained in the above specified;ca:i£f 
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provisions by between 5 and 35 days (ﬁxhibit'No.”i) These‘iteﬁS‘
are specified in Paragraph 12 on Page 4 of the Order Instmtutlng
Investigation and copzee of the recordq of the shipments are con—
tained in Exhibit No. 1. The shippers~goined aS-respondencsvinclude

the five companies listed in said paragraph. After said stipulation
the staff rested.

/

Arthur Kerner, the president of Kernmer, testified that

he has been in the highway trucking business in Califormnia fox

24 years; that prior to January, 1969, Kernex operated~as a
highway contract carrier and radial highway common carrier pursuant
to permits from this Commission; that in 1965'he‘£9rmed ﬁhe
respondent corporation (Kermer) and his permits and assets ﬁero
transferred to it; that in Jenuary, 1969 Kerner commenced serving
the Los Angeles Basin Regzon as a highway common carrier (Decxsion
No. 74425 dated July 23, 1968 in Application No. 49548); that ,
prioxr to January, 1969, all its service ia theLos.Ahgeles~Besin
Region was as a highway contract carrief; that commencing i
January, 1969, all Kerner service 1n.the Los Angeles Basin Region
was pursuvant to the highway common carrier certificate that Kerner
had been serving Bachmann Bros., Inec. for 12 to 15 years; Borun
Bros. for 20 years, Coast Crafts Industries for leyeafs, Randolph'
Rubber Co. for 4 years, and Pacific Game Co. for 7 &ears; thet

in March, 1966, a Commission transportationranaiyst; John Cox,

came to Kermer's office to check his freight biils; that Cox
advised him that some of the bills, were overdue;'that he asked

Cox what to do and Cox suggested a form of a stamp~to be placed on ;

|
bis bills to show that they were overdue (Exhibmt No.’ S); and that
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after the visit by Cox he cormenced placing the unotice on oVerdue"

bills. o

The witness further stated that in the latter part of
1968 and the early part of 1969‘respondept'é.employées aﬁd the
employees of the companies Kermer served had much‘employée absenteeism
due to an Influenza epidemic, and Kermexr's office and its customef's'
got behind ou all paper work; that the end of each yearkis the |
boliday season and Kerner'sremployeesvget‘behind on their billing;
that Borun Bros. (Thrifty Drug) sends all bills tolé taxiff
consultant to be checked and after the bills are checké&vby‘this
consultant they axe returned to Borun Bros. for payment; that this
causes delay on payment; that Bachmann Bros. Inc. has ohly two men
authorized to sign checks and they both leave the state for ome month
the end of each year; that Randolph Rubber Co. is out ofvbuSineSS;
that Pacific Game Co. and Coast Crafts Industries do t‘he‘ majoxr f:art of
their business during the holiday season and axe slow in paying .
during said period; and that Kernmer has mow placed Bachmann Bros.,
Iac. on a cash basis. The witnmess stated that the late colledﬁiogsf
do not occur every year and wexe caused by the influenza‘epide@ié, |

The Staff coumsel stated that the credit rule iS'difﬁicﬁlt
to observe but that the respondent has violations extending;asgﬁuch
as 35 days beyond the allowable periods. He recommended a fine?of"
$200 or $300, plus an order :hat Kerner cease credif violéﬁions}and
put non-conforming spippers on & cash on delivery basiS'téﬁpora?ily.L

Kerner's counsel admitted that there was an excessiveﬁ
time allowed for collection but argued that the pefiodvselectédxfpr'

the investigation was not representative of Kerner’s*operationé?as¢'
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it was during the holiday rdsh‘season”dﬁring“which theré“wasialsoV

influenza cpidemic. He further argued that two of the companies
bad been placed on & collect basis by Kerner but that Borun Bros.
(Thxifty) cacnot pay within the credit limit time becaﬁgé of’tﬁg
transnission to the credit bureau prior to payment aﬁd‘fhat,‘if’
payment within the time is demanded, Kermer will lose the business;
and that Kerner has complied with the tariff rules as 'much as |
possible.
Lindings-

Wo £ind that:

1. Kermer Trucking Service, Imc. is a Californis corperarion
wailch wes granted a certificate of public convcnience“énd"hecqssity'
by this Commission as a highway common carrier om July 23, -1968.
Prior to the gramting of said certificate the corporation was'a
permitted carrier operating under radial highway common carrier and
highway contract carrier pexmits. - During the period between
November 1, 1968 and January 1,1969, it was authbrizedito'render
sexvice as a contract carrier or a highway common carxier, to,
fxom and between points in the Los Angeles Basin Region.

2. Respondent, Kernmer, had beenm served with, and at the times
of the violations herein consi&ered, hed In its possession coples of
Ztem No. 190 (B) of Local, Jciﬁt and Propofﬁional Freight and
Express Tariff No. 11l and Item No. 250-A, Paragraph (b) of
Minimum Rate Tariff No. 2.




3. During said period as a highway contract carrier and/ox

as a radial highway common carrier, it transported commodities for
respondents, Bachmann Bros., Imc.; Borun Bros.; Cdést<Crafts'
Industries; Randolph Rubber Co. and Pacificucamg Co., to, from

Or betweem points within szid Los Angeles Basin Region.

4. During said period Kerner tramsported a total of 25
shipwents for the named shipper respondents and extended credit
for the transportation charges after delivery for shipments Kérne?
transported for said named shippers for periods iﬁ excess of the.
time permitted by Item No. 150 (B) of Local, Joint and Proporcional‘~
Freight and Express Tariff No. 111 and/or Item No. 250-4, |

Paragraph (b) of Minimum Rate Tariff No. 2
5'0

The unlawful extensions of credit referred to in Finding
Yo.

4 were not willful but were caused by a combination of
¢ircumstances Including an influenza epidemic affecting both
Kerner's and the named shippers® employees or the payment practices

of some of the mamed shipper respondents.

6. Kexner could have refused to deliver the shipments to

those who made a practice of fafling to pay within the time

specified by the tariff provisions listed above.
Conclusions

1.
Code in

Kexnexr has violated Section 494 of the Pubiié Ueilities
that it hag granted some shippers the privilege of
extended credit beyond the period specified by Item No. 190 (B)

of Local, Joint and Propoxtional Frefight and Express Tariff
No. 1l1.
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2. Xeraner has violated Section 702 of the Pﬁblic‘Utilitiés 
Code in that it has failed to ccuply with Item No. léO'_(B)'oﬁ‘
Local, Joint ard Proportiomal Freight and Express'fafiff.ﬁé; 111.

3. XKermer has violated Section 3737 of the Public Utilities
Code iz that it has failed to observe and compiy‘W£thvche préf"
visions of Item No. 250-A, Paragraph (b) of Minimum Rété‘Tariff-‘
No. 2. | o

4. TXerner should be oxdered to cease and desist from
violating the provisions of Item No. 190 (B) of‘Local, Joint and
Pfoporcional Freight and Express Tariff No. 11l and/or Item No.
250-A, Paragraph (b) of Minimum Rate Tariff No. 2.

5. The vioiaticns found to have~ocdurredeere-nqt willfui.
A fine in the sum of $200 will be imposed pursuant té-Sgééions 1070‘
and 3774 of the Public Utilities Code. The purpose is to emsure that
Kexner will comply with the provisions of the‘cwo-tarifEQ hergtofbfejA
refexred to relative to credit. It is expected that‘in”thé future

Kerner will colleet its bills within the time reqﬁired-by:s&id

tariffs or will terminate credit arrangeﬁents with shippers failing

to pay within said time.

IT IS ORDERED that: |
1. Xerrer Ttucking Sexvice, Inc. shall pay a fine off$2005
to this Commission on or before the fortieth day after the effective .

date of this order. -
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2. Kerner Trucking.Service; Inc. shall'ceaéé and desist

from extending credit to any shipper beyond the time limit pre-
scribed in the applicable tariff.

The Secretary of this Commission is directed to cause
personal service of this order to be made on-Ketner‘Trucking
Sexrvice, Inc. and each of the xespondent shippérs-named~i§ the
order. This decision shall become effective as to each such

respondent twenty days after the date of sexvice thereon.

Dated at San Francisca ,» California, this _47_4_&5_/_
day of - JANUIARY , 1970, R

Commissioner 4. W. GatoQ;Aboidk  - :
- -necesmily absent, 4id mot pan'icipdﬁo' ‘
in'the disposition of this proceeding.




