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Decision No. 7ﬂ5€§355

BEFORE IHE‘PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of the State of Califormia

Department of Public Works for an order

authorizing the temporaxy alteration of

two crossings at grade and comstruction

of a crossing at sepaxrated grades whereby) Application No., 48797
State Route 04=-SCl-280 will be carried ; (Filed September 19, 1966
under tracks of the Southexrm Pacific Amended January 18, 1967)
Company in the City of San Jose, herein
refexred to as "Virginia Street Under-
pass'’,

George D, Moe, William E. Sherwood and Melvin R.
Dyikman, Lor State of Caliiormla, Department
of Public Works, applicant.’ -

Harold S. Lentz, for Southern Pacific Company;
IThomas "V, Tarbet, for City of Los Angeles;
Ronald 1. Schneider and Richard W, ‘Andrews,
Tor County of Los Angeles; Fexdinand P, Palla,
by Donald C, Atkinson, for City of San Jose;
interested parties.

M. E. Getchel, for the Commission staff,

SUPPLEMENTAL OPINION

By Decision No. 72179, dated March 21, 1967, and istued ex
parte in Application No, 48797, as amended, the State of Califormia
Department of Public Works (Department) v}as authoriied to constr.ﬁét a
crossing at separated grades of State Route 4-SC1-280 undexr the tracks
of Southern Pacific Company, referred to as the "Virginid Street |
Unde:pass",, in the City of San Jose, said crossing to be _-ideqtn‘.’fied as
Crossing No. E-47.5-B.y | | | | -

1/ Applicant was also authorxized to temporarily xrelocate two existing .
crossings at grade acxoss tracks of Southern Pacific during
construction of the underpass, ome at Auzerais Avenue (Crossing

N2£:7Eg§7 .45) and the other at West Virginia Street (Crossing No.
E-47.5).
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Decision No. 72179 fuxther provided that constrxuction

expensc should be borne in accordance with an agreeméht to be entered
into between the parties and that, since the parties were not in agree-
ment as to the apportiomment ¢of the cost of maintaining the "Virginiav‘
Street undexrpass, such cost would be apportioned by furthex oxdexr of
the Commission. | |
Evidence on the question of apportionment of mai.nﬁen;anée
costs was received at a series of 12 days of heéring- held before -
Examiner Bishop at San Jose and San Francisco in March, May, June and
Novembex, 1968. Evidence on behalf of applicant was presented through
six engineers"zjfrom its Division of Highways and an official of the
Department of Public Works of the City of Los Angeles. Evidence was
offered by Southern Pacific through its public projects engineer and
by the County of Los Angeles through an official of its Road Depart;
ment, A senior transportation engineer from the Commission's staff
assisted in the development of the record. With the filing o_f reply
briefs the matter was taken under submission on March 12, 1969.
Crossing No. E-47.5-B is located on Southern Pacific's main
line about one-half mile south of the carrier's Sam Jose passengef |
station. 7The section of State Route 4-5C1-280 (also known as “_Scate |
Route 280" and the "Junipero Sexra Freeway") involved herein is the
portion being comnstructed from a junction with State Routei 17, on the
west, to a junction with Route 101 (Bayshore Freeway), on the east, a
total distance of approximately 5 miles. The underpass is located
about midway between these two limits, It is estimated that this ,
freeway section (also identified herein as the " freeway project") w:'.l_ln

— wu e

2/ One of the emgineers, who was actively involved in the design of

the section © highway on which the underpass is located, had
retired in May, 1967. | \ L




be completed by December 31, 1971. When the several segmenté of Staﬁé'
Route 280 are connected, a freeway, additional to‘the Bayshore
Freeway, will be provided through from San FranciSco to San Jose. At
Baysbore Freeway in the latter city State Route 280 will connect with
the State Route 680 freeway, which extends or will extend northerly to
Fremont, San Ramon Valley and beyond.

With respect to the question at issue it is the position of
Department that it should bear the costs of maintaining that portion
of the railroad bridge structure over the Virginia Street Underpass
which lies below the bridge seats and that Southern Pacific should
bear the maintenance expense of that poxtion of the structure above

the bridge seats. Southern Pacific contends that maintenance expense‘

of the entire structure, excepting, gf course, the roadbed and tracks,

should be assumed by the Department,

The six engineer witnesses for applicant described the
various steps involved, from preliminary plamning to completion of
construction, in the building of the segment of the State Route 280
freeway in question, including the underpass and overpass structures
along the route. These witnesses described, in turn, the woxk of*éik ‘
departments or sections of the Division of Highways in the—prbject,
namely: planning, traffic planning, design, bridge design, bridge
maintenance, and bridge department-agreements.

The underpass structure is\a throggh girdexr steel bridge,
having double~column reinforced bents, with bents and abutménts
supporting on piling. The wain track, and a future additioﬁal main
trxack, will be maintained at ground level on the structure, The

3/ The bridge seats are the top surfaces of the concrete abutments
and bents (columns) which support the horizontal bridge members.
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4l
the underpass the freeway will have a total of 12 1aaes; includirg an

length of the structure is 352 feet and the width is 35-1/2 feet.

on-rawp and an off-ramp from and to the Bird Avenue interchange with
the freeway, located approximately 800 fecet eaéc of the'underpasso“In
addition to the 12 lanes there will be tbe~customary-dividet étrips.
It is estimated hat by 1985 the volume of traffic on State Route 280
in the vicinity of the underpass will amount to some 115,000 vehicles
per day. The xelationship of this freewéy to neighboring‘ﬁorth-and-‘
south arterials, present or proposed, and the-anticipated’heavy‘vblﬁme
of vehicular traffic, the xmecord shows, have xequired that provision
be made for the above-mentioned number of traffic lanes. | | |

The undexpass structure lies between two nearby crossings at
grade, those of Auzerais Avewue, to.the north, aad of.West~Virginia v
Street to the south. Neither of these crossings will be eliminated by
reason of the comstruction of the freeway underpass. .Thé average |
daily highway traffic over the Anzerais Avenue crossing‘is:95500 o ~”/<,
vehicles, The correcponding figure for West Virginia Street cfossins
is 2,500 vehicles, ,

| According to the zecord, rail traffic over the Auzerais and 7§

West Virginia grade crossings and over the underpass struéture
consists of 6 passenger trains, 9 freight trains\and 6 switching move-
Tents per dayJél Maximem train speeds are-SOvmiles per hour fox
passengex txains and 45 miles per hour for freight trains. Eachiqf
the two grade crossings is protected by two flashing light S£gﬁals

augmented with automatic crossing gates.

4/ By letter dated August 18, 1969 the Department advised the
Commissign that the railroad structure over the underpass had been
completed. :

3/ The Coumission tckes official notice of the fact that, subsequert
to the commencement of hearings, two of the aforesaid passenger
traing, Nos. 75 and 76 (the "Laxk' trains) have ceased opexation
mudex authority of Decision No. 73850, dated Maxeh 12, 1968, in
Application No. 49654,

dpm




Contractual. arrangements between theAbarties"provide that
all construction costs of the underpass structgfe*shall be borme
entirely by applicant. It is further provided that_upon-coﬁpletion of
the structure the State shall maintain, at its expense, the 42-inch
reinforced concrete storm drain. | | |

The underpass will not be opened to highway traffic’until
completion of the adjacent portions of the State Route 280 freeway,
estimated to be December 31, 1971, Meanwhile the railfoad‘structuxe
over the excavated highway right of way permits the contractbr to ‘haul
excavation and construction materials from one side of the.failroad’to

the other without having to cross the railroad at grade.

The grade to be observed in the different parts of the

freeway project here in issue may be describedras follows: moving
easterly from the western limit of. the project at State Route 17:°
State Route 230 will pass under State Route 17 and will be depressed
below grade from that point for a distance of about two miles to Race
Street, passing wmder Mexidian Street and the Vasona Brénch of
Southern Pacific just westerly of said street. Easterly of Race
Stxeet the freeway will rise to grade and continue upward over Lincoln
Avenue, the line of The Western Pacific Railroad'and a spui of that
line and cross Los Gatos Creek on a bridge. East of the creék the ’
freeway-w111 again be depressed, passing under the Southern Paciflc
mainline, as previously stated, and Bird Avenue. A&bout 1,800 feet
easterly of the latter the freeway will emcounter State Route 87
freeway, at which there will be a complicated intexchange structure.
Just eastexrly of Statc Route 87 is the Guadalupe River. The State“
Route 280 freeway will rise easterly of erd Avenue and pass over

State Route 87 and the Guadalupe River,, It'will continve as an




elevated structure the remajning distance to its connection with State
Route 101, the end of the project, Easterly’of‘that point the‘frée;
way, continuing as State Route 280, will remain elevated above grade to
Jackscn Avenue, about a mile east of Route 101.

In the planning stages Southern Pacific requested that%thé_.
grade separation take the form of an overpass. Applicant adviseg'thé
carrier that an overpass would mot be practicable, The reasons for

this decision were stated as follows: .
& ..
1. The City of San Jose and County of Santa Clara insisted

that Route 280 be depressed wherever possible, and the freeway agree~
went so provided. | |

2. The cost of an overpass at this location would be prohibi- |
tive, amounting to approximately $4,500,000'm6re,than the cost offthé :
undexpass,

3. An overpass at this location would not bave beea approved by
the City of San Jose, the State Highway Engineer or the Fed‘eral.zurgau-_, |
of Public Roads. | |

4. The configurations of the Bird Avenue inférchange~and‘che_
latexchange with State Route 87 make the construction of an overpass
at this point impracticable, if not impossible.

Comprehensive evidence was offered by applicant to establish-

the validity of the aforesaid reasons. It7isnot deemed necessary to
review herein the evidence thus preseated,” With respect to the

Teason nuber "1" above, however, the record clearly shows that both

6/ A portion of the freeway route lies in unincorporated territory.

2/ The xecord shows also why it was deemed necessary for State Route

280 to pass over the Westerm Pacific tracks, as hereinbefore .
nentioned., . ST T . \
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the City of San‘JOSé and the County of SéhtéﬁClara-1nsiste&‘ﬁhat

wherever practicable the freeway should'be depressed below grade
level; that easterly of Josefa Street (which is avshort;disfance east
of Bird Avenue) it was found that the water table or other soil condi-
tions prevented such type of construction in that arxea; aﬁd that
generally between the western limit of the project‘at“State ﬁoute_17
and the vicinity of Josefa Street it was feasible tOJdepre3§ £ﬁé~£rée-
way. The recoxrd further shows that the matter of esthetigéﬁwas‘an“ |
important factor in the insistence of the local politicalkéntiéies 
that the freeway be depressed, particularly in residemtial areas...

o Witnesses for the department testified as to-varioué“alleged
advantages which would accrue to the railroad because of the donscruc-
tion of thé‘underpass, such as reduced highway traffic volu@e-at' )
nearby grade crossings, resulting in lower crossing.maintenénce.cos;s'
for the railroad and reduced collision hazaxd; frequent and thorough
inspection of the railroad bridge structure by state bridge inspectgrg;’
and minimal maintenance costs because of the uge of Cor—Ten,Steél‘ﬁn'-
the bridge stxucture. To the exﬁent that advantages may accrue in
some of the respects alleged by apélicant, these advantages*goqld“be

enjoyed whether the separation was an underpass oOr overpass.

8/ Ome of the alleged advantages accruing to the railroad by reason
of the underpass was stated as freedom from liability under local
crossing blocking oxdinances (because there would be no crossing
at grade). Counsel for Southern Pacific took strong exception to
this allegation, stating that therebg a substantial and material
issue had been raised, as to which the railroad expected a deci-
sion by the Commission. In its brief Southern Pacific argued that
all municipal and county crossin% blocking ordinances are void
since by the terms of Section 1202 of the Public Utilities Code
the exclusive power to prescribe the terms of operation and use of
public grade crossings is given to the Commisgsion. The status of
local crossing blocking ordinances is now under consideration by
the Commission in another matter, Case No. 8949, Therefore, the
matter will not be further conridered im Application No. 48%97.




Soutihern Pacific presented evidence to show the d:'.sadvan—
tages which will be experienced by the railroad by reason of the grade
separation being an underpass, which would not result if an ove_rpass
had been adopted. These included, among others, restriction of use of
off-track maintenance equipment on the bridge, and movement of off-‘
track equipment f£zom one side to the other; restriction of use of
on~track equipment, such as tie inserters, on the br:!’.dge- increase in
cost of tie replacement on the bridge to about five times normal cost;
creation of subsidence problems where none previously e;d.fe-ted'; the )
requirement of regulax inspections by railroad engineers., Most of the
disadvantages enumerated by the raiiroad‘ witness appear to be iral'i.d, |
although in some instances their importance is partially offset by
disadvantages which ex:t.sted on the same’ stretch of track before the
tmdexpass excavation was made, In a few Instances it appeared that
the occurrence of the disadvantages would be very infrequent.

Tne Department introduced exhibits designed to show that,
| w:.th few exceptions, the long standing pract:.ce has been, in the case
of underpasses, to apportion maintenance costs of the railroad
structure to the public body up to the bridge seats and. t:h‘at-‘pa:rt?of
‘the structure above the bridge seats to the railroad, This has
generally been the practice both where voluntary agreement is reached
between the part::.es and in those instances where it has been necessary
for the. Commission to apportion maintenance costs by formal order.

One exhidit, No. 38, purports to tabulate _a11 existing grade .
separations In California where a state highway ‘pas_s\eé: under a" rail-
road, The information was taken from Department recoxrds, wh;r’.ch in a

very few instances failed to show how maintenence eosts were divided.

A total of 168 wmdexrpasses are listed, in cbns-tructj;on d?-atingi« back to
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1906 and the most recent having a Commission deéision'date5(authorizinS ‘ -
the grade separation) in 1964, In three instances thé-maiﬁteﬁanpe

costs were divided 100 perceant to the State and in 15 instances the
apnortionment was 100 pexcent to the railroad. 1In 2all these‘insﬁaﬁces‘ 5
the assigoment of costs was made many years ago. Exceptgf6r~th o£

three special cases, all the xest of the separations.liéted in Ehe‘

exhibit for which the desired data were availéble‘show 3ssignmenf of
maintenance cost of the sugstructure to the State aﬁd'of‘the super=-

structure to the railrozd.”

In Exhibit 3¢ the Department has.tabulated‘what.purpo;ts to

be all of the underpass grade separation structures involving éity or
county roads, where State assistance under the five miliion dblIa:'gas
tax fund had been\securedJlg/ The Commission's decisionS'auﬁﬁggizing;
the uwnderpasses date from 1958 to‘Sep:emBer 1z, 1967. _NO»authbrizé-
tions made subsequent to the latter date #re included, Altogétﬁgf'46
underpasses are tabulated. In one imstznce allvmaintenanée ¢£p¢?se |
was apportioned to the railroad and in four instances maiﬁtenanée‘cost
was assigned 100 pexcect to the public bedy, exclusivé‘of‘che'railxéad ‘
tracks. in the case of one underpass no data were available on the;
question at issue., With xespect to the rest of theVunderpésses listed,
apportionment of maintenance costs was: substructure to the publié
body, superstructure to the railroad. | -
The four underpass structures as to which the'maiﬁfenance
expense was to be borne 100 percent by the city or co&nty'inyoiVed‘

were authorized by Commission decisions issued on July 30, 1963 and

2/ ‘'Substructure" refers to that portion of the railroad bridge
structure below the bridge seats; "superstructure' means the
poxtion above the bridge seats.

10/ The fund to which reference is made is that provided by Section
190 of the Streets and Highways Code.

-9~
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1/ ,
on April 5 and September 6 and 13, 1966 respectively. . However,

these were all ex parte decisions, in which the Commission made no
apportionment of maintenance costs. Such apportionment Ygssmado by
voluntary agreement of the public body and the railroad.

The County of Los Angeles presented evidence concerning
the apportiomment of waintenance costs of railroad-highway underpass
structures, through the testimony of an administrative civil engineer,
whose duties involve, among others, the ncgotiation of agreements o
with railroads relative to such structures. He testified that hLS-
torically, since the early 1930' S5 when a highway passes under a
railroad the local agency has been ‘responsible for maintaining the
substructure and the railroad the superstructure. He cited,certain
instances of underxpass agreements made by Los Angeles County-witni
rallroads on this basis in'connection with underpasses whieh were con-
structed prior to the establishment of the above-mentioned $5,000,0b0'
gas tex fund, The witness also drew attention to the underpasseS"
authorized by Decisions Nos. 70210 and 70211, dated Jamuaxy 11, 1966,
in Case No. 8214, et al. These proceedings involved grade crossings-
on Southera Pacific's Palmdale-Colton cutoff line. They authorized;‘ |
among others, the construction of underpasses at Avenue S, Avenue T v
and Pear Blossom Highway, all Los Angeles County'roads. A p:oposed\
agreement had been prepared in which provision was made fot[division
of maintenance costs on what the witmess bhad, as hereinabove mentioned,
referred to as the "historical" basis. That agreenent he said, had.

as of the date of his testimony, been executed by Southexn PaCiiic f

11/ B2y Decisions Nos. 65301, 70541, 71244 and 71286 in Applications
Nos. 44707, 48154, 48694 and 48591 respectively (all uanreported).

;Z/ The 1963 decision involved Scuthern Pacific. In the three 1966

decisions the railroad was The Atehison, Topeka and Santa Fe
Railway (Santa Fe). ,

¢

~10-




and was then in the hands of the County. He stated that the basis for

division ¢f maintenance coste had been proposed by.Southern.Pacific;‘

As hexcinvefore stated, the-underpass e3xeemcnt providedf:
that the railroad bridge over the underpass should be of structufal_
steel. This was to be of Cox-Ten steel, which is gunerally'con-
sidered to be xust-resistant. It is the posxtxon of the carrier that
this type of steel is rustprocf and that it dOes not require paint as
& preservative. Nevertheless, the agrecment provided that the out-
wardly visible parts of the structure were, for esthetic reasons, to
be painted. Ihé City of San Jose insisted that this be done. South- .
exn Pacific contends that this will result in an unﬁecessary increase
in maintenance costs. The recorxd indicatéS'that the initiai cost;éf‘
painting would be about $20,000, that it should not be necessary‘to-
repaint the structure for 20 years, and that no "spotﬁ paiﬁting would
be necessary in the intexvening period.

In its brief the Department argued that it has been the
historical and traditiomal obligation and duty of réilroads to con-
struct and maintain railroad crossings for the benefit\bf the public;
that the Commission is not required to allocate maintenance costs to
the railroad based solely on the special benefits a66ruihg to it £rom
the creation of the separation; that the cost of maintaining;an under}
pass structure may be allocated all to the railroad;.subject'to;thé
proper limitation that allocation of costs shall be fair and reason-
able; that the proposed underpésé was being constructed to ﬁeet‘local
transportation needs and to further safety and convenlence made neces-
sary by the rapid growth of the surrounding communltles, that due
regard was given also to the needs and requxrements_of :he’raxlroad;

and that, in grade separation situations where the railroad crosses
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above the highway, the Commission has consistently alloz cated main-
tepnnce costs against the railroad from the bridge saats upward and
such aliceatica is Zaix and rezsonmzble. Applicant cited,variouS'court‘ 
and Cormizsion decizions, and evidence of‘rcco:dtin,sup§§rt of its
contentions. | . |
The County of Los Angélcs,vappearing_as an interested p3rﬁy,

argued that the historicw 'ndtﬁreCent policy of the Commisvion rela-
tive to the responsibility of ﬁublxc azeacies and rall cads to main-
tain various parts of grade separatmon ,tructures, lmplemented through
agreements between the public bodies and the railroads,. has placed the
wmaintenance function on the party most concermed with that pa:t,of

the structure; that the railroad is in fact the en:ity’whiéh has sole
use and control of the'structure above the bearing assemblies, and is,
of course, most concerned with that portion of the'structure@ The
County uxges that the Commission decide in favorcof‘applicant "in
oxder that the present uniformity of application.of'mainténance e~
sponsibility be continued and that public gencies and railroad need
not be subject to an ad-boc, case-by=~-case evaluatlon and Commxssxon
determination of such respomsibilities xn cases: 1nvolv1ng gradc-‘

separated structures."

The City of Los Angelcs, also appearing as an interested

party, argued to the same‘general effect as did the County, in'supportlj :

of applicant's contentions. | |

Southern Pacific argued that there isrnd‘reasonablefbaéis
for assigning to the railroad a greater maintenance responsibility
in thic case simply because it involves the underpass.of a réiirqad
rather thzn an overpass structure, The railrxoad pointcd‘oﬁﬁ thatﬁiﬁ.
is standard procedure for the State to maintain all except?tﬁe:deck‘

surface and curd of an undexpass of a city street or county road§

=12~
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that comparable treatment of a railroad underpass would require the

rzilroad to maintain only from the waterproofing on up; and that

naintenance of overpasses is uniformly borne by the builder of the _///'

sepaxation whether or not it involves a railroad./_The"railroad 
further draws attention to the fact that the.practicé of reqﬁiring;
railroads to bear the maintenance responsibility‘fiom the bridgeﬂséats
on up has not been uniform. Particularly, the faét is cited‘thét
since 19656 the Santa Fe has been involved in a total oflfoui undex- :
passes, iz 2all of which instances it has not been required to‘bear *13/
any maintenance responsibvlity below the top of the structure's de;k.";

Southern Pacific further'argued’that-nolapPOrtionmeht df :
maintenance costs to it could be justified on thé ground«that’the
railroad would receive certain benefits since the record indicatés
that such benefits, if any, would acerue whether the separation was
an underpass or an overpass. Attention was alsofdirecﬁed{to-testimoay
of the railroad's witness to the special problems and detriments which
it will encounter by reason of the underpass. |

In its reply brief Southern Pacific cited the case of
Nashville, C. & St.L. Rv.v. Walters (29 US 405) (1935) in which the

United States Supreme Court said, in part:

"Federal aid highways are designed so that motor
vehicles may move thereon at a speed commonly much
greater than that of railroad trains. The main
purpose of grade separation therefore is now the
furtherance of uninterrupted, rapid movement by
motor vehicles. ... The railroad has ceased to

be the prime instrument of danger and the main
cause of aceidents. It is the railroad which

13/ Three of these undexpasses were previously mentioned in connec-
tion with Exhibit 39, above, Reference to the fourth, the so-
czlled Paramount Boulevard underpass of the Santa Fe {agrecement
signed by the railroad, State Department of Public Works, and
County of Los Angeles as of December 18, 1956) was introduced by
Southern Pacific (Exhibit 42). _

13-
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now requires protection from dangers incident

to motor transportation. ... Separation of

grades serves to intensify the motor competi-

tion and to further deplete rail traffic., The

avoidance thereby made possible of traffic

interruptions incident to crossing at grade are

now of far greater importance to the highway

users than it is to the railroad crossed."”
This case involved a Federxal-aid highway grade crossing separation
in Tennessee. The U, S. Supreme Court reversed the state court
judgment, which had required the railroad to bear one~half of the
cost of the grade crossing, and remanded the case to the state couxt
because that court had refused to consider whether the special facts |
shown 'were of such persuasiveness as to have required the state
court to hold that the statute and order complained -0f are ‘arbitrary
and unreasonable."

Discussion, Findings and Conclusions

The recoxrd clearly shows that it has been generally the
practice, for many years past, in connection with underpasses ih-
volving state highways, for maintenance costs to be assighed'as‘ _
contended herein by the Department, Out of the 165 instances listed
in Exhibit 33 only three showed an apportionment of 100 percent to
the Statélé/ and in the case of 16 underpasses maintenance was
assigned 100 percent to the railroad. The recoxrd shows also that the
same is true with respect to the 46 instances tabulated in Exhibit 3¢
relating to railroad underpasses of streets and_réadsof iocal.poli¥y
tical entities. That exhibit shows the underpasses which‘weré cén-
structed with state aid from the grade separation~fund during the*
period f£rom 1958 to September 1&67. In one instance maiﬁtenance~was-
assigned 100 pexrceant to the réiiroad and in the case of four under=~

passes maintenance was assignedﬂloo ?ercent to the'pub1ic body.

14/ These threefunderpasses»daté back‘td;lQZQ, 1937 and 1946,
respectively. ; . )

~14-
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Three of these latter underpasses, which are located in the cities of
Colton, Anabeim and Richmond, respectively, date from 1966.

It is evident also that assignment of maintenance‘réspon-
sibilities in conmection with the great majority of ﬁnderpasses has
been made by agreement of the parties, rather than by Cdmmission
ordexr, Apportioanment of maintenancévcosts of each of the groﬁp‘of
four city and county underpasses mentiomed above ﬁas‘the result of

voluntary agreements, The survey of maintenance apportionments made

over the years is, therefore, more a matter of what the practice has

been rathexr than what has been the Commiséion‘s policy.
An important case cited by the Department in its brief is
that of The Atchison, Topeka & Santa Fe Railway Co. v. Public Utili-

ties Commission (346 US 346) decided November 9, 1953, in which the

United States Supreme Court upheld two decisions of this Commission
in which the latter apportioned underpa33~maintenance-responsibilities

to the railroad from t%g/bridge-seats up and to the public-body‘from

the bridge seats down.  In its opinion the Court said,_in part:

"...in the cases at bar, the improvements were
instituted by the State or its subdivisions to
meet local transportation needs and further
safety and convenience, made necessary by the
rapid growth of the communities. In such cix=-
cumstances, this Court has comsistently held that
in the exercise of the police power, the cost of
such improvements may be allocated all to the
railroads [Citations omitted]. There is the
proper limitation that such agllocation of costs
must be fair and reasonable. ([Citations omitted]
This was the standard applied by the Commission.
It was not an arbitrary exercise of power by

the Commission to xefuse to allocate costs on
the basis of benefits alone. The railroad tracks

15/ The Commission proceedings involved two underpasses of the Santa:
Fe on Washington Boulevard in the City of Los Angeles (51 CPUC
771) , and an undexpass of the Southern Pacific on Los Feliz
Boulevard in that city and in the City of Glendale (51 CPUC 783).
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arc in the strecets not as a mattex of right but

by permission from the State or its subdivisions.

The presence of these tracks in the streets

creates the burden of comstructing grade sepa-

rations in the interest of public safety and

convenience. Having brought about the problem,

the xailroads are in no position to complain

because their share in the cost of alleviating

it is not based solely on the special benefits

accruing to them from the improvements.”

Admittedly, the circumstances are somewhat different in
the instant proceeding, where there was no street prior to the con-
struction of the underpass and the problem 27 created because of the

16 ' '
necessity for the State Route 230 freeway. = However, basically,
the same principle applies here, since the presence of the railroad
is a matter of permission from the State or its subdivisions. As
pointed out by applicant in its brief, although Southern Pacific is
privately owned, it is publicly used and as such is deemed to have
subjected itself to the police powexrs of the State in considération
of its right to conduct its business. One of these powers is the
right of the State and its subdivisions to cross the tracks of the
xailxoad wherever and whenever the public convénience3andfnecessity
deem it necessary, even though such action may involve some expense

to the railroad.

1t is the position of Southern Pacific that the Department

could have designed and built the Virginia Street crossing as an
overpass, and that if it had‘done.so Southern Pacific,‘on.the basis
of established practice, would not be requiredAto share in the maiﬁf
tenance cost of the overpass structure. The railroad?believeé, there-
fore, that it should not.be exﬁected to participate in the cost of
maintaining the underpass structure, The recoxd, however, clé;rly
shows, for the reasons hereinabove stated, that an overpasé was. im-

practicable at the crossing in issue and that it was indeed necessary,

16/ 7The record shows that alternate routes for the freeway were con-
sidered and that, in any event, it would have been necessary to
pass over or under the main line of Southern Pacifiec. ‘
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as well as generally desixable, for the grade sepa:éfggh‘to takeithe '

form of an wmderpass.

In its brief, Southern Pacific states as reasons.foi the
decision to build an underpass (l) imsistence of the City of San
Jose and (2) an overpass would have increased the cost of the state
highway project by moxe than $4,000,000. Later in the‘b:ief)xt is
stated that the latter was the primary xeason for building an undexr-
pass. It is abundantly clear from the record that the geometrics’ of
the freeway in the neighborhood of the Virginia Street croésing_made
it imperative that an underpass be constructed and that, aﬁart'frmm”
the cost factor, an underpass would be built in any‘event; | '

A fundamental control which has been paramount throughout
the planning, design and construction of the Stéte‘Roﬁte 280 fieeway
has been the element of esthetics. This, as previously'menﬁioned;
dictated the placing of the freeway below grade level wherever
practicable, particularly in residential sections.lzj The reason
for this is apparent: it avoids the necessity of.constructingvah‘
unsightly elevated structure, the preseace of which would’detract~
from the natural attractiveness of the area through which it passes,
create shadows where sunshine would othexwise prevail, and tend to
generate slum conditions beneath and in the vicinity of the strucﬁﬁre.
It is only necessary to recall the strong aversién historically df
the public to the erection of elevated railroad structures, for these
and other reasons, to realize that the same objections apply, if

possibly with less force, to elevated freeway structures.  The

The recoxd shows that the section of San Jose in which the
Vizrginia Street underpass is located is residential in character.

It is appreciated, of course, that the designers of elevated

highway structures endeavor to make them esthetically attractxve,
to the extent possible.
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other alternative, that of building the—freeway at grade levei, héé‘
objectionable features also, Although often hidden from the‘view
of nearby resideats by landscaping, such a freeway requires.morer
elaborate overpass structures for those cross streets which iﬁ'is
deemed necessary to continue as through streets after the-f:eewéy”has
been constructed. Obviously, by the very nature 6f‘freeways, théy
cannot cross either streets or railroads at gra&e; ‘Frém the f&re-
going it is apparent that, apart from other valid comsiderations,
esthetic considerations required, in the public intereét; that tﬁe‘
freéway be depressed below grade level in theﬁvicinityloﬁ'the H
Virginia Street crossing. |

Southern Pacific argues that the underpass invoived in
this proceeding is far different from the “usual" railroad underpass.
The railrozd bases this distinction on the fact that the underpa55'
structure will be approximately 352 feet in length over a freeway
which will have 12 lanes of roadway and neceséary divider‘strips
passing underneath the railroad, It would bé'indpprépriéte,‘tbe" |
railroad urges, to blindly apply a past practice; if théfe"be\sdch,”
in the case of this "unique separatidn which may well be the largest
railroad underpass in the state", This argument raises thé~question
as to where the Commission is to draw the line betucen a ﬁusual“v |
2nd aa "wmusual” or "unique" underpass structurég' At‘whatriength
does it cease to be an ordinary structure and mustvbe treaﬁed as'in
a class by itself? 200 feet? 300 feet? 400 feet? The Commission
bas set no such standards in the past and the‘evidence in this réé
coxd does not provide a basis for such a determination, evén'if it

were deemed logical or desirable. The mere fact that the st:ucture‘

is 352 feet in length does not, in our opiniom, placg_theaundetpasét
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in a unique category, such as to free Southern<Pacific from .any
participation in maintenance costs.

Reference has been made hereinbefore to Naghville, C. &

St.L. Ry. v. Walters, decided by the United States'Suﬁreme C6urt’inH.‘
1935, on which the railroad alse plaées reliance for its position,
If the philosophy set forth in the portion of that-deciéipn herein- -
above quoted were to be considerxed valid, then in every'siéuafioni
in which a freeway passes under or over a railroad, the iailroédf'
would automatically be excused from sharing in any portion of the
maintenance costs of the grade separation gstructure, Such obviouély
bas not been the general practice in this State in che-intervening

yeaxs.,

In Decision No. 47344, dated Juse 24, 1952, im Application '

No. 25396 (SL CPUC 771), the so-called Santa Fefwashingtbn Boule&ard
case, also hereinabove referrxed to, the Commission commented on the
fact that the Santa Fe had relied rather strongly on the Nashville
case. The Commission pointed oué, however, that in the Nashville
case the highway involved was not designed to meet local transporta~
tion needs, but was a state highway intended to be a link in the
national transportation system, whereas the'proposed‘widéning Qf-thé
Wéshingﬁon Boulevard was designed to meet local needs andfthé’City’s
contribution thereto was to come entirely from local fund$. While
the present proceeding involves a state highway, thé‘recordushowéy
clearly that its conmstruction will eﬁpedite':he hovement"df 1oca1'
San Jose metropolitan traffic, as well as‘throughftraffiég The

Washington Boulevard case is one of those in which_the United States

Supreme Court upheld, in The Atchison, Topeka & Santa Fe Railway Co.

v. Public Utilities Commission, above, the Commission'srapportion#_

nent of maintenance costs, together with comstruction costs, on the.,

=19~




Basis proposed herein by the Department. Im any evcnt; stronger weight

should be given to that case, in which the court held that cost3~werev'
not to be apporticned alone on the baslﬁ of benefits confexrxed and
that, under some circumstances, thc cost of improvcmcnts mxght be
allocated all to the railxoads.

Considering the recoxd as a whole, we see no compclling
reason for departing, in the present instance5 from what has been the
past practice in an overwhelming majority of railroad-highway under-
passes in the past, whethex by agreement of the parties, or by
Comzmission order, of assigning the maintcpance’cosis of the supexr-
structure to the railroad. - |

We find that: | |

1. The California Dcpartment of Public Wbrks~istconstructicglc‘
freeway through San Jose (State Route 4-SCl-280) which will be carried
under the track of Southern Pacific Company via the '"Virginia Street .
Undexpass.” The underpass was authoiiZed Sy this'Commissionrs”
Decision No. 72179. | |

2. In entering into agreement with applicant for conétruction
of the freeway the City of San Jose‘anq tce'County o Santacélara“
required that wherever practicable the freeway be'dcpressedﬁbclow‘the
surface, particularly in residential sections.

3. The freeway crossing (grade separatlon) at the Southcrn ,
Pacific tracks is in a predominantly residential sectlon.

4. On some portionc of the route it is not cracticableAto~
depress the freeway because of groﬁnd water or other advatgc'3011
conditions or because of local circumstances.

5. The soil conditionms in the vicinity‘of the c¢rossing here in

issue axre such that a depressed‘freeway section is practicable.




6. From the standpoiht of the local poiitical entitieswand thé
general public a major factor in xequiring a depresSed‘freeway‘istfhat
of esthetics, This factor is becoming iacreasingly imporﬁant.

7. The underpass structure (highway under railroad) has been
completed., ‘

8. Grading of the freeway in the vicinity of the underpass has
been d&ne but the freeway pxoject is not expected to be cpmpleted "'
wtil about December 31, 1971.

9. It would have been impractiéable'to_cons:ruct the Virginia
Street grade separation in the form of an overpass because of ﬁhef
configurations of the nearby Bird Avenue interchange and, easteriy'df
that interchange, the State Route 87 freeway interchange. _

10. An overpass at the Southern Pacific croséiﬁg would not have
been approved by the City of San Jose, the State nghway Engineer or
the Bureau of Public Roads.

1l. An overpass would have cost approximatelf‘$4;500,000-more
than the cost of the underxpass, | |

12. The underpass structure is a through-girder bfidge,‘of
Cox-Ten steel, having double-column bents, with bents and'abutménts'
supported on piling, It is approximately 352.feet in length.

13. Esthetic principles require that the outwardly visible
portlons of the steel structure be painted.

14. The State will beaxr the entire cost of construction of the
underpass structure, including the initial painting.

15. The State will bear the cost of maintaining the 42-inch

reinforced concrete storm drain.

16. At the underpass the freeway will have 12 traffzc 1anes,

including on and off ramps for the Bixrd Street 1nterchange, olus
divider strips.
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17. It is estimated that by 1985 the volume of traffic on the

<reeway in the vicinity of the underpass will reach 115,300‘vehiclés“
pex day, approximately 60,000 of these to be orieﬁted'ﬁoward‘bf‘frbm
the central business district of San Jose. |

18. The grade crossings nearest to the underpass axe those of _
Auzerais Aveaue, nearby to the north, and of West Virginia Street, v
immediately to the south. | , o

19. 7The average daily vehicular traffic over,these crossings is
9,500 and 2,500 vehicles, respectively.

20. After the‘project portion of the freeway is opened, the
volume of traffic on the West Virginia andnAuzeraiS‘croésings,
particularly the latter, may reasénably'be expected to decline.

21. Rail:oad traffic on the Southern Pacific main line“track'and
nearby spux track, at the undexpass, consists of foux pésSenge:'
trains, 9 freight trains and six switching movements pexr day; |

22. Madimum authorized train speeds over the gradé.separation‘
are 50 miles per hour for passenger trains and-ésnmiles per'hdur fdr
freight trains. o 'v

23, The genmerally prevailing practice, with a few exceptions;
for many years past, in the case of railway-state highway undgrp393¢s, 
has been to apportion maintenance costs of the supers tructure (f;om' '
the bridge seats up) to the railroad, and of theﬁsubstructuté5(from‘
the bridge seats down) to the State.

24. 7The evidence indicates that the. same method of apportioning
maintenance costs as in Finding 23.haskbeén genexrally observed in thei
case of underpasses of railroads by city streets and?county'roads;‘

25. Apportiomment of underpass maintenance costs betweer rail-
roads, on the one hand, and the State, counties and cities,'on the'
othex hand, has, in the great majority of inétanées, been determiced
by voluntary agreement between the railread andﬁ;he-pukiic bbdy dr .
bodies, rather than by order of t%éf Commission. o
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26. The underpass in question-has been constructed to meet local
transportation needs, as well as other transportation heeds and to
further safety and convenience made necessary by the rapid growth of
the San Jose metropolitan area, as well as of the larger San
Francisco-San Jose metropolitan area.

27. The presence of the railroad has created the neéessity of
constructing the subject gréde separatioh in\the intexest df-public‘
safety and convenience, |

28. The record fails to establish that the Virginia Street
underpass, by reason of its length, or for any other reason,\is a
unique structure,vand, as such, should be treated différentiy'atho
apportionment of maintenance costs than has generally been the |
practice for many years past. ‘ '

29. The basis for allocation of the costs of‘maint#ining the
Virginia Street undexpass structure proposed by applicant will,be~fair;
and reasonable. | |

We conclude that maintenance costs of the Virginia Street
underpass should bé qpportioned as follows:
1. Southern Pucific Company to bear the cost of méin:aining‘the

roadbed, tracks and all superstructure above the abutments.

2. The Department to bear the cost of-maintéining the‘stru¢ture |
below the bearing assemblies. | |

SUPPLEMENTAL ORDER

1T IS ORDERED that maintenance costs of the underpass,
subject to this appllcatxon, constructxon of which was authorized by

Decision No. 72179 'is apportioned as follows:




AL8797 =W

1. Southern Pacific Company shall‘beér the cost of-haintéining
the roadbed, tracks and all superstructure above the abutments, .
including the bearing assemblies. | o ,

2, Department of Public Works, State of'California, shall bear
the cost of maintaining the structure below the bearing assemblies.

The effective date of this oxder shall‘bg tweﬁtyidayé after
the date hereof. . | \ | o L
Dated at  San Francisco __, California, this _20% o
day of  JANUARY | BT

"-J A W.G&tov'bo . ; o
+tRe dispositien or th 'Sf'pro;eigiinmg,ta‘
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COMMISSIONER J. P. VUKASIN, JR., DISSENTING

It is fundamentally unjust to require a railroad to bear the
cost of maintenance of a bridge that is required only because of the
construction of a new freeway which will pass under presently existing
railroad tracks. If a railroad were fo lay a new track which required a
bridge over an existing road, we would expect the railfoad to pay the
cost ¢of maintaining that bridge. Conversely, maintenance cdst of a -
bridge required by a new road should be borne by the~entity constructing'f
the public thoroughfare. | |

The holdings in the two major cases most often czted 1n appor— |
Tionment cases clearly require some reasonable basls for the assignment
of costs. The instant decision, while giving recognition to these cases,
£fails to afford reliance to the principles enunciated. In Nashville,
C. & St. L. Ry. v. Walters (1935) 294 US 405, the Supreme Court stated
(pp. 428-430):

"he promotion of publi¢ ¢onvenience will not justify
requiring of a railroad, any more than of others, the
experditure of money, unless it can be shown that a

duty to provide the particular convcnzence rests upon
ig." :

A later case, Atchison, Topeka & Santa Fe Railway Co. v. Public Utilities
Commission (1953) 346 US 346, decided (p. 352):

"There is the proper limivation that such allocation

of costs must be fair and reasonable. Nashville, C.

& St. L. Co. v. Walters, 294 US 405, 415 and the

cases there cited."

In the instant case, it was upon the demand of the affected
governmental bodies that a crossing was constructed.at'the~Virginia‘Street1
underpass in the City of San Jose. Indeced, the railroad requested that'
the grade separation be an overpass. If this had been approved, the
Southern Pacific would not, under past Commission policy, be required to

share in the maintenance cost of the structure. However, the City of San

Jose and Santa Clara County insisted the freeway route be depressed;f
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further, the cost of an overpass was estimated at $4,500,000 more than an

underpass; an overpass wouId not be authorized by'muniéipal,-state‘or
federal agencies; and est§etics-were an important factor in depressing
the freeway.

It is apparent that the benefits resulting from the installétion‘
of the underpass rather than the overpass accrued, not to the railroéd;
Dut to the other parties. Thexe is evidence to show tﬁét‘fhe;réilroad 
will be disadvantaged by the underpass.

As in the Nashville case, supra, this apportionment involves a
Fedcral—aid highway grade crossing. In that case the Supreme Court
rejected a requirement that the railroad bear one-half the cost of the
grade crossing. The faets are similar herein, yet the majority reaches a
conclusion different than the United States Supreme Court. |

The Atchison case, supra, is relied on by~the Department of
Public Works, the Southern Pacific Railroad, and the majority’decision
(finding 26, page 23) as substantiation. But as the majority decision
confesses (p. 16): |

"Admittedly, the circumstances are somewhat
different in the instant proceeding, where there was
no street prior to the constxuction of the underpass
and the problem is created because of the necessity
for the State Route 280 freeway.”

Cf. that porticn of the rationale in the Atchison case (quoted at p. 16

of the decision) to wit:

"The presence of these tracks in the streets ¢reates
the burden of constructing grade separations in the
interest of public safety and convenience.  Having
brought about the problem, the railroads are in no
position to complain because thedir share in the ¢ost
of alleviating it is not based solely on the special
benefits acceruing to them from the improvements.”

If, indeed, the railroad has not brought about the problem and there are
no special benefits accruing to it, it is in & poSitiqn'to complain if it :

must shoulder undesarved costs.
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This Commission should be guided by the basic tenets in the

Nashville and Atchison cases set out above. The duty imposed for the.

construction of an underpass at the Virginia Street crossing and the
benefits realized therefrom are withinuthe confines of the governmental
agencies represented. The recdrd fails to establish an obligaﬁipn on the
part of the railroad to install an underpass. Nor can it be said any
benefits will flow to the railroad from the operation of the'underpass;
But under this railroad bridge, the largest in the State, will run a.
12-lane freeway, expediting automobile traffic travéling-thioughout the
State.

For these reasons any assessment of maintenance cost to the

railroad for the Virginia Street underpass, which the railroad does not
desire and which, ipso, will be an additional burden to the railroad, is

unreasonable.

San Francisce, California

January 20, 1970




