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BEFCRE THE PUBLIC UTTLITIES COMWISSION OF TEE STATC OF CALIFORNIA

ASSOCIATED THEATRES, INC., a )
California cerpo:a‘.:{sn, g

Complainant ’

Case No. 8940 _
(Filed July 24,.:1969)‘

vs. .
SQUTHERN PACIFIC RAILWAY COMPANY,

Defendant.

CRINICN AND CRDEER ON MOTION TO DISMISS

This is & complaint by an outdoor‘ movie theatre that
defendant rzilread wilfully and deliberately, and in direct viéla;
tion of the Comxission's oxder in Decision No. 73354, dated |
November 21, 1967, in Case No. 8589, tmnecessarily caused the
bright headlights or Mars Lights of defemdant's locomotives to be
directed towards the screen of complainant's outdoor movie theatre.
Defendant made a general demiel and moved for dismissal on the
ground that the Commission is without jurisdiction overl the causé,

At prehearing confereace held Septembex 12, 1969, -befére
Examiner Thompson at San Francisco, it was agreed by thé paxties
that the issue of jurisdiction should be decided on briefs to be
filed prior to hearing the eviderce on the merits of the cox:‘.pléixit.
Briefs are in and defendant's motion is ready for a ruling. | )

Tt {s cofendant's contontion that the use of headlights
o '.Locomoﬁves is a regulatory £ield that has beén totallyvqccupi’ed
by federal legislaticn and reguristicas, and that an attempt by the: _
Coxmission to regulate such use Is x;iolative' of the suprezﬁ.acy_ ‘ciause R

of the U. S. Constitution.
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The Boiler Inspection Act (45 U.S.C. 22-34) completely
occupies the field of regulation of the equipment om locomotives,

Napier v. Atlantic Coast Lime R. Co., 272 U,S. 605 (1926). This

Commission has recognized that it may not regulate the design,
construction or material of any locomotive or temder or the
appurtenances thereof when operated by a railroad subject to the

Intexrstate Commexce Act, Inwv. re Sanitery Fecilities o Locomotives,

€2 Cal.P.U.C. 6. We co mot conclude, as suggested by defendant,
that the Boiler Inspection Act precludes regulation by the States
of any activity by the railroad that involves the operation or use
of the locomotive or the appurtenances thercof., The citations |
offered by defendant do not suppert any such‘concluéion.v fhe
position token by defendant, 1£ adopted, would have‘the’result of
precluding regulztion by tke Commission of any railrcad operatioms.
Such opcraticns, both train movements and switching movements, ”
necessarily involve the use of 2 locomotive, There is no:in&ication
by Congress or by the courts that ia the enzctment of‘the‘Bdiler
Inspection Act it was intended that the State not be‘pérmittéd to
regulate train operaticas witchin ite borders merely~bccausé.the
movenent of the train nccessitates the use of the'thréttleﬁand
brakes and other appurtenances of the locomotive. We hold that
this Commission has the power to regulate‘railroad‘ope:a:ioné
within the State of Czliformia »rovidaed that such fegtl#tion'does
not affect the design, construction or waterial of any loccmotive
or tender or the appurtenances thereof and does not in any way ‘
stultify or interfexe with the federal regulatioms prescriﬁed

wmder the Boilexr Imspection Act.

The Commission’s order in Decision No. 72783 (67 Cal.P.U.C.

404), as amended by Decision No. 73354, provides:
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"L. Defendant, Southern Pacific Company, shall
eliminate any unnecessary use of the bright headlights
or Mars ligats directed towaxds the sereen of the
Spartan Auto Movie while engaged in operations be-
tween East Alma Avenue and Keyes Street in San Jose."

Said Decision No. 72783 contains tae folicwing fiadings

"3. No road service is performed by defendant on
the tracks in or near zaid crossings [Keyes
Street zad East Alms Avenue] and all of its

operaticns ccaducted on and along said tracks
are switching movements.'

The bright headlights and the Mars light are
of suck intensity as to provide full illuminz-~
tion at distances of not less than 800 feet
and cac reasonably be expected to interfere
with the projection of complainant's motion
pilcture at distances of less tham 1,000 feet."

In the opinion in said decision it is stated:

"All of the said tracks are in the yard limits of
defendent and train operations conducted thereon
are under the direction and supervision of the
yardmaster 2t Son Jose."

And 1t is also stated:

"When the 1light switch is orn 'Dim' the intemsity
of the light is approximately one~half of thet
cf the bright light."”

p—

1ae federal regulatlioms (Title 49, Code of Federal

Regulations) cited by defendant are:
"§230.129 Locometives used in road service.

(a) Each locomotive usud in xroad service
between sungot aed sunrise shall have & headlight
which shall afford sufficient Illuminaticz wo
enable a person in the cab of such locomotive
who possesses the usual visual capacity required
of locomotive enginemen, to see in a clear
atmosphere, a dark object as laxge as a man of
average size standing at a distance of at least
800 feet zhead azd In front of such headlight;
aad such headlight must be maintained in good
condition.
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(b) Each locomotive used in road service,
which is regularly required to run backward
for any portion of its trip, except to pick up
a detached portion of its train or in making
terminal movements, shall have on its rear a
headlight which shall meet the foregoing
requirements.

(¢) Such headlights shall be provided with
a device whereby the light from same may be
diminished in yards and at stations or when
meeting trains. _

(d) When two or more locomotives are used
in the same train, the leading locomotive only
will be required to display a headlight."

"§230.131 ZLocomotives used in yazd service.

Each locomotive used in yard service between
sunset and sunrise shail have two lights, one
located on the front of the locomotive and ome
on the rear, each of which shall enable a
person in the cab of the locomotive under the
conditions, inecluding visval capacity, set forth
in §230.129, to see a dark object such as there
described for a distance of at least 300 feet
ahead and in front of such headlight; and such
headlights must be maintsined in good condition."

"§230.425 Headlights.

(2) Each unit operated separately and the
leading unit of a multiple unit train shall have
a headlight which shall afford sufficient illum-
inatior to enable a person im the operating
compartment whe possesses the usual visual
capacity required of enginemen to see in a c¢lear
atmosphere a dark object as large as a man of
average size standing erect at least 800 feet
ahead and in frout of such headlight; and such
headlight must be maintaired in good condition.

(b) Such headlights shall be provided with
a device, which may be convenlently operated by
the engineman, whereby the light from same may
be diminished in yards amd at stations or when
meeting trains,"

Section 230.129 applies only to locomotives in road
sexvice. Defendant does not conduct any operztions in road service
on the tracks inmvolved in the aforementioned oxder.

Section 230.131 regulates the headlights of locomotives

used in yard service and requifes.the Locomotives to be'equipped
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with headlights which will emable a person in the cab to see a dark

object the size of a man standing at least 300 feet ahead and in
front of such headlight. Opezations conducted on the tracks here
involved are in yard sexrvice. The order in Decision No. 73354
does mot interfere with the use of such lights by defendant. In
fact, it requires defendant to utilize such lights rather than the
brighter ones required for road service operations. |

Section 230,425 provides for the dimming of the bright
headlights in yards. The tracks involved in this complaint'are‘ih
defendant's yard at San Jose and the order in Decision No: 73354
does nothicg more than require defendant to dim the lights when
they are directed towards complainant's movie screen. -

The order in Decision No. 72783, as amended by Decision
No. 73354, does not regulate the design, comstruction or matexial.
of defendant's locomotives or thefr headlights, nor doe§ it:require
the use of said lights in such mammer as to stultify or tnterfete
with the federal xegulationms cited by defendantx | | _.

Defendant makes other conteations against the validlty
of the Commission's order. Those same assertions were made by
defendant in the proceedings in Case No. 8589 and are discﬁssed‘in
Decision No. 72783, They were also raised by defendant in petxt;on
for rehearing in that case and were ruled against in Decision
No. 73354. We reaffirm our comclusions in said decisionsiregarding
those arguments; however, we shall briefly recite defendant’s |
contentions so as to indicate that they have recelved considerétion.

Defendant asserts that the Commission's order is
unconstitutional because it constitutes an undue burder on i#ter— ‘

state commerce. Such burden assertedly is an increase in the




C. 890 ds

likelihood of accidents to defendant's7equipﬁent andfinterfeﬁenée
with its operatiomns. In Decisicn No. 72783 we féuna:
5. Under normal operatiag corditions, and under
usual or ordinary circumstances, the operation
of the bright keadlight of the Mars light is
not necessary aad is of little or mo value to
provide warning to pedestrians and motorists
of the train's approach to the grade crossings

atdKeyes Street and at Bast Alma Avenve."
ana,

Under normal operating conditions end under
usual or ordinary circumstences the operation
of the bright headlight or of the Mars light
oo and along said tracks is not necessary and
is of little or no value to the protection
and preservation of the safety of railroad
employces ond the public on and along said
section of right of way." )

The Commission's ordexr does not deny defendant the use of
the bright headlight or of the Mars ligat when the use of such
lights are necessary by reasom of urasual or extraordimary circum-
stances. The allegation that the Commission's order will ‘increase
the likelihood of accidents is coatrary to the findings of the
Commission in Decision No. 72783.

Defeadant argues that the Commission’s order Is
wconstitutionsl because it is an fmproper excrcise of the State's
police power in that it is for the bemefit of a single individual
or business rather than for the public, and also because the order
constitutes the taking of an interest in the defendant's p:operty
wvithout just compensation. It is defendant's contention that by
reason of use for a humdred years it has gained 2 prescripttve |
right in the use of headlights as they'may éhipe on coﬁplainanz's;
land, |

As we stated in Decision No. 72783, under Se;tion‘701"'

of the Public Utilities Code the Commission has the power to
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supexvise and regulate defendaﬁt.} #nd its cpei:atioﬁs. It has
exercised that power to require defendant to eliminate an
umiecessa:y annoyance to complainant and its patrons. That a
public utility may be supervised and regulated' in the conduct of
its operations and its use of the property it has devoted to the
public has been well settled for a humdred years.v i |
Defendant's axgmeﬁts are wlthout merit. The motion to
dismiss should be demied. Let the complaint go to hearing to
receive evidence as to the merits.
ZT IS ORDERED thé.t ‘the motior by defendant for d_i.émissal'
is denied. | ‘ i
The effective date of this order shall be twenty days'
a2fter the date hereof. | | -
Dated at San Francisco , Cal:r.fornia, this
jo7% _ day of FEBRUARY 1979,

~ Commissioners —




