
Decision No. 76952 -------
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

In the matter of the application of ) 
Ray A. Perry doing business as Ray ) 
Perry Water Services~ P. o. Box 103, ) 
Soulsbyville, california, for a cer- ) 
tificate of public convenience and ) 
necessity to operate a public ~tility ) 
water system near Soulsbyville in ) 
Tuolumne County and to establish rates ) 
for service. ) 

-----------------------------) ) 
Investigation on the Commission's own 
motion into the status, rates, rules, 
regulations, operations, service 
faCilities, equipment contrscts and 
practices of RAY A. PERRY. an individ
ual, RAY A. PERRY doing business as 
RAY PERRY WATER. SERVICES, Post Office 
BOh 103, Soulsbyville, California, and 
R.. J. BAUNHAUSSER, an individual. 

) 
) 
) 
) 

l 
) 
) 
) 

Application No. 50387 
(Filed July 12, 1968) 

Case No·. 8930 
(Filed July 1, 1969) 

Edward B.. Beattie, for Ray A. Perry, applicant 
. in Application No. 50387 and respond~nt in' 

Case No. 8930. 
E. L. Gorgas, for R. J. Baunhausser, res'pondent 

in case No. 8930. 
B. A. Peeters, Counsel, for the COmmission staff.· 

OPINION -------
Application No. 50387 sought a certificate of public 

convenience and necessity to oper~te an already existing privately 

owned water system near Soulsbyville, Tuolumne County, and to 

establish rates. The ,evidence received at the hearing on the app-li

cation (held in' ~onora on September 24, 1968) indicated' that the 

system had been constructed and operated as a de, facto public 

utility by one R.. J. Baunhausser who, wi1:hout Commission authoriza

tion, had transferred the system to the applicant, Ray A •. Perryw 
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Bec.Quse of the proeedur::tl issues resulting from the lack of a formal 

appe~rance by Baunhausser and because of the financial and engineer

ing problems disclosed on the record an interim rather than final 

decisio:.l was issued (Decision No .. 75865 issued July 1, 1969). Con

temporaneously, the Commission also issued its Order Instituting. , 

Investigation (Case No. 8930). The decision reopened the application 

for further hearings to be consolidated with hearings on the inves

tigation. The primary purpose of the further hearings was to deter .. 

mine whether the water system in question was construetedwitho~t a 

certific:tte, operated with. unfiled rates, charges and rule's, by 

R. J. Baunb2.t.:sser (hereinafter respondent) and thereafter transferred· 

without Commission approval to Ray A .. Perry (hereinafter applicant). 

Public hea:-ing was held in Sonora on October 7>- 1.969 

before E.."C3mine= Gilman and taken under submission October 20, 1969' 

;after the receipt of late-filed exhibits. 

Th::ee customers testified coneerning continued problems. 

with water quality and quantity. The supervising sanitarian of 

Tuolumne County testified concerning W,'lter quality. A sta.ff engineer 

presented oral evidence and exhibits. ~espondent testified eon

ceX'U~ns his cons'tructioo 1 operation, and transfer 0'£ the system~ 

Applicant testified conce:ninS'h!s past efforts and future plans 

conce:ning the system. A stipu13tion between staff and respondent 

as to issues of fact raised by the· Order In~tituting Investigatioti 

was received. 

Respondent'du:=ing his testimony expressly reeognized .c:. 

conti~uing responsibility for achieving acceptable water service to 
'. . 

present a~d prospective customers of 'the system here concerned. In 
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sa~isfac~ion of this obligatio~, he undertook to provide sufficient 

fU:l.ds· to accomplish the staff-recommended system improvements and 

in addition to forgive the $4,600 presently owed by Perry to him 

for advances, system'maintenance and improvements. 

Respondent does not concede that under Section 851 of the 

Public Utilities Code the purported sale to applicant was void, and 

that consequ~n:tly he is still the owner of the system. R.espondent 

has requested that we ratify the sale. This we cannot d~. Section 

851 declares au unauthorized sale ~) and this Commission has 

consistently held that it has no power to retroactively validate 

such ~ transaction. However, such a transaction might well be con

sidered a. valid unexecuted contract fo,:, the sale of dedicated 

property. (TransRo~t C~earings-Bay Area v. Simmonds, 226 Cal. Ap~. 

2d 405.) Th1.lS our declaration that the transfer is void poses no 

tbr~ct to applicant's investments of time and effort, made in the 

belie: that he was the system's owner. 

A difference of opinion arose at hearing between appli

cant's and staff's engineers concerning.-the proper application of 

the minimum pipe size provisions (paragraph III.Z.a.) of General 

Order No. 103 to the im?rovements to this system. That dispute was 
., 

resolved by the late-filed exhibits, Numbers 7 and 8. The proposals 

of the staff, Exhibit No.7, would produce a sy~tem fully in aceor

dance with those general order provisions. 

There appear to be no further'issues that require reso .. 

lu~ion at this time. The discontinuance of investigation ordered 

herein will, of course, be subject to the r1g~t of. the staff or any 

other party herein to petition to reopen for consideration of issu~s· 
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wi~h1n the scope of the original Orderlnst1tu~1ng It\~s,eige.tion, 

should sc.ch consi.deration be necessary. It appears,'that considera

tion-of other issues posed by Application No. 50387 ca.n appropriately 

be deferred until such time as the orders adopted herein are 

fulfilled. Once '::hose orders are ~ulfilled we will entertain an 

application by P.ay A. Perry and R. J. Baunhausser to authorize- the 

transfer of this water system. 

Findings 

vIe find tba t : 

1. R. J. Ba~hausser constructed a water system intended to 

serve lots for sale by him to the general public without having 

obtained a certificate of public convenience and necessity from 

this Co~ssion. 

Z. Some of said lots were sold to members of the general 

public) with the representation that the system would provide water 

to said lots. 

3. R. J. Baunh.'lusser operated the water system. and received 

cOr:lpensation for water supplied to the owners of said lots. ' 

4. R. J. Baunru:usser purported to sell and transfer his 

right, title -?-nci interest in the system. to Ray A. Perry without 

either party having obtained authorization from this Co~ssion. 

5. Ray A. Perry is now in possession of the system and manages 

and controls the operation thereof. 

6. No tariff has been fi.led to establish rates or rules 

appli~ble to the service rendered by the system. 

7. Reconstruction of parts of the distribution main system 

in accordance ~th Exhibit No. 7 will bring the system into eon- . 

£ormity with Gcncr41 Order No. 103, par.:lgraph 1II.2.8. 
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8. Three lots identified as F-F, E-E and C-C will require a . 

pressure system to maintain a minimum pressure of 2$ psiS. 

9. Additional storage capacity of 30,000 gallons is necessary 

to adequately supplY' the potential 43- premises within the area· that 

the system is designed to serve. 

10. Until such time as the conditions described in findings 

7, Sand 9 .:lore corrected, additional new customers would detract 

from the utility's ability to provide adequate service to present 

customers. 

Conclusions 

We conclude that: 

1. Based on Findings 1, 2 and 3, respondent dedicated a 

water system to a public use, and thereby became a "water corporation" 

and a. "public utility" within the meaning of Sections 216{a) and (b) 

~nd 241 of the Public Utilities Code • . 
2. The purported sale and transfer of the property necessary 

or useful in the performance of public utility obligations by 

respondent Baunbausscr was void under the provisions of Section 851, 

Public Utilities Code.. '!be utility property was, and still is, 

Baunhausser's as ~re the attendant public utility obligations .. 

3. Applicant Perry bY' means of this transaction obtained no 

. greater rights than those of a vendee in possession unde~ an unexe-

cuted contract of sale; as regards' the public utility obligations.) 

.Perry is nothing more than an agen.t of respondent. 

4. The public 1nt~rest does not require us t~ interfere'with 

~pplicant Perry's possession of the system or witn his· status 'as 

the operator .9.nd m:1nag~r tb.ereof. as agent for the owner. 
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5. Respondent should not accept new customers for the water 

system until such ttme as the system is brought into conformity 

with General Order No.. lOS. 

6. It is at present the responsibility of respondent· 

Baunha.usser to accomplish the tariff filings required by G,eneral· 

Order No. 96-A to accoccodate the interim rates authorized by 

Decision No .. 75865. 

7. It is respondent Baunhausser's responsibility to' aecom

plish the reconstruction of the system to the standards provided 

in the Commission's General Ord~r No. 103 .. 

!T IS ORDERED th..'lt: 

1. Respondent shall reconstruct such parts of the system's 

mains so as :0 comply with the provisions of this. Com:nission' s, 

General Order No. 103. Upon completion of said improvements 

respondent s!lal; prop.'lre and l-'..eep current the system map required 

by General Order No .. lOS, parag:!!aph 1.10.3. 

2. Respondent shall construct and place in operation a 

30,OOO-gallon storage tank and also a pressure system to serve lots 

F-F, E-E and C-C as part of the system. 

S. Respondent shall file tariffs incorporating the r~tes7 

rules and conditions set forth in Exhibit 6 herein, a tariff service 
I 

area Ulap clearly indicating the boundaries of the service area, and 

<lpi?ropriate general rules and copies of printed forms t:obe' used in 

dealing w!t:n cust:omers. Sucn filing~ shall comply with General 

Order No. 96-A, shall be filed within thirty days after~the effec

tive date of this order and shall become effective on the fourth 

day after the date of filing. 

-6-



A. 50387, C. 8930 JR 

4. Respondent: shall not permit any new service connections 

until such time as ordering paragraphs 1 and 2 are complied with. 

S. Respondent shall take all reasonable steps to notify all 

owners of lots in utility's service area, whicn are still undeveloped, 

of the terms of ordering paragraph. 4.. Respondent shall also· notify 

any prospective purchaser of the lots in said· area still owned· by 

him of the proviSions of ordering paragraph 4. 

6. case No. 8930 is hereby discontinued. 
. . 

The effective date of this order shall be twenty days 

after the date hereof. 

Dated at S&! Emn"'iecq , California, this _ .... I-.7'_ft.,; __ 

day of ____ M_A_R_CH __ , 1970. 
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