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By Decision No. 76883 dated March 3, 1970 it was found that
complainants herein were entitled to-no-reliéf oh their comﬁlaints.
On March 13, 1970 complainanis and intervenors riIed a”petitioﬁ'for
rehearing. An answer thereto was filed by defcndanﬁ,on,ﬂpril*;,
1970. A supplement to the petition for rehearing.was.filed on .
April 6, 1970. | |

By way of clarification, and in order that there be no doubt
as to whet issues were consicered material by the Comni sgion, we
issue this supplemental opinion and order.

To state that the Commission's primary duty is to determine

the adequasy, reliadvility and cost of ptesent and_futuré‘utility-

\
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service is not to say in the same breath that cconomic or cost
foetors invariably outweigh intangibvles. Our‘previous 6pinidn
nerein snould leave no doudt that the Commission will, in the
exercise of such primary duty, aitridute reasonable weight *o the
ecological and aesthetic impact of expansion of utility facilitiés
and will balance cost factors and the impact to the ratepayc?s;
if any, against the cbnservation'§f public resources and the
preservation of scenic veauty, public recreational fac;liﬁics and
private property values.

It should be remembered, hoﬁever, that without a specific’

statutory mandate of the sort relied upon in Scenic Hudson Preservas‘ 

tion Conference v..Federal Power Commission'(1965).35%“?$2d 6C85
such dalaneing must be done carefully and a cleaf showingﬁthat
aesthetic and conscrvation factors preponderate mus#bégmade'béfoie.,
the Commission will substitute its judgment for that offa ufility

as to the location of transmission lines and other facilitiesq

" Ligda v. Pacific Cas and Tlectric Co. (1963) 61 CPUC 1.

While the courts of this State have héid that aesthetic
factors are a proper subject for exercise of the policéxﬁéwer,
the cases so holding do not g0 so far as'to suggest’ﬁhdt aeéthetics
nay be considered in a vacuun and that the police powefﬁmay,be5

exercised to arbitrate differences of taste. Descrt Outdoor

Adverticing, Ine. v. County of San Bernardino (1967) QSS\Cél.App.adi

7655 63 Cal.Rptr. 543. The aesthetic factors involved‘én this case
must be: related to their effect on the general pudlic eﬁjoyment off:
‘ the recreatibnal area wﬁich is the subject of’this.procéedihg.' Of“
course, petitioners' evidence establishes thaet a pdrk;of recré—:
ational arez (or any other location, for that matter)'i§ mofe
attractive without any trancmission lines loéated_therein. ‘Sueh

evidence does not, however, show that necessarily or categoricaily \
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such transzission lines substantially affect the use of sﬁch a*eaé
for rooreational and other public purposes. Photographic evidence
of other varks and recreational areas, introduced by defendant,‘
establishes that no such categorical claims of‘complainants_can be
sﬁbstantiated. | |

It should therefore be clear, from this and thooprevious\
opinioa, that the Commission has balanced the interests involvod
and decided "h~t petitioners for rehearing deem to be the "relevent
iSsﬁc.” |

Petitioners clain the Commission also assigns undue weight to
the noanparticipation of the East Bay Regional‘?a:klbistrict."
(EBRPD) and ignores the testimony of Mr. Hulet Hornbeck.

¥hile we do not suggest that {naction on thefpart’of‘recroation
districts directly affected in every case should Ye construed to -
nean that no action on the part of the Commission is necessary,
such silence ig entitled to reasonabdle welght in determining
whether the Commission should order a utility, at the_utility's‘
expense, to relocate proposed facilities. ‘As“was stated in Qgggg

v. PG&Z, suora,

"Me Commission should only intervose its jufisdiction in

cadjudging public convenience and necessity in metters

relating solely to aesthetics where the proposed action of

2 utility is of the tyve ~hich would shock the conscience

of the cozmunity as 2 whole." 61 CPUC 1, 5.

record does not present such a case. |

In any event, meaningful evidence in this proceeding would
consist not of a formal resolution from EBRPD‘stating,tho'bisttict‘s‘
opposition, but testimony offered by EBRPD to show how or in what
nanner the proposed line Interferes with recreational or other
public purposes of the area. None was offered. _ ’, 4

Mr. Eulet Hormbeck, Chief of Land Acquisition and Management

for EBRPD testified in favor of rerouting the‘line; 'The‘Board o:
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Directors of the District were awsre he was to testify (Tr. 1131)
and approved his attendance a3t the hearing (Tr. 1132) However, ‘
he was unable to state at any point in his testimony thatlbi view, -
were the official position of the District or of the Dietrict'";
Board, and 2 fair reading of his testimony would seem tOvindicnté
that in fact his views are not necessarily those of the’Distfiette
For instance, this witness testif{ed (Tr. 1123) that the Board has
not considered exercizing the right of eminent domain against the ;
proposed PGEE right-of-way, that "we [thc taff] have made no’
recoxmendation” to condemn the right-of-~-way, and-the reason for
this, according to this witness was "because 1t is the staff's
feeling and velief that we have had 2 good on-going.relation hip ‘
with the Pacific Gas and Electrie Company for a good number of.
years and the relationship is increasing.” (Tr' 1123) In res sponse
to a question as to whether he sponsored or rﬂcommended any °pecif£c‘
alternate to the proposed route, this witness nnswered T do.not
ad the District does not." (Tr. 1207-1208) |

In order to further clarify the weight assigned to‘the evidence
and various is ssues, the andings of Faet in Decision No. 76883 are

hereby amended to read as follows-

Findines of Fact

Based upon the evidence of record in these matters, the‘conmisé

sion makes the following findings of fact*

1. Electric load and load growth in the East Bay area require
and will require the 230 kv transmiasion line now being constructed
by PGandE between termini at its Pittsdurg Power Plant and 1ts
El Sobrante Substation.

- 2. PGandE n&s long held a right-ofewaytspecificaliy'for‘seid'
transuission line, said right-of-way ¢rossing both publ*c‘and
private lands between such termini.
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3. In authorizing the location and the cost o:'Suchjtrans—
nission line, the Commission will, in the exercise §f‘its primary‘
duty to determine the adequacy, relliability and cosf'of‘preseht and
future electric service in. the area concerned, balance cost.factérs

and the impact to the ratepayers against conservation of natural

resources and the preservation of scenic beauty, publié reCrcatidnél‘

facilities and private property values.
4. In valancing such interests, the Commission finds that:
a. PG&E ratepayers have already paid the cost of acquiring
the existing right-of-way for the aforcmentioned 230 kv
transmission line, and all such costs are already
reflected In rates charged by PGEE;
To require relocation and therefore the acquisition

.

of a new right-of-way would place upon PG&E ratepayers
addifional costs of at least $400,000, plus cOsts-of‘l
acquisition of the right-of-way, plus at ieastuoﬁe“
year's delay, or, in the alternative of such delay,

an additional expense of $128,000 for-a'teﬁporary
line; | -
Complainants! several,suggested'alternafives-tofthe
placing or routing of PG&E's line all achicve slight
oxr minimal ecoiogical and aesthetic advantagé whiie
causing substantial finaﬁcial, servﬁce, and‘ehgineér- '
ing burdens to the defendant;

The evidence preponderates that the aforenentioned
delay of at least one year may cause an interruption
or temporary breakdown in electric service in tne’
area concerned; . |

The preponderance of the evidence_favbrs‘the immed-
iate resumption ¢f construction of the line as,pro-‘
posed by PGEE between the Pittsburg Power Plantn;né

Bl Sobrante Substation.
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5. PG&E's routing of suck line is the loast cos stly of thcil
routes considered, is engineeringly sound, violate° no nrovi ion
of the Pudlic Utilities Code, nor any order of the Comr*suion, o

S not unsafe, and Iis not adverse to the public Interest. -

6. PG&E’° routing of such llne-will not materdially int erfcrc
with the physical use and cdevelopment of Br¢one9 Reglonul Fark hnd
Briones Reservolir as recreational areas. ‘

7. Complainantc have failed to cstablish by & p*cpondcrance
of the evidencc that they are entitled %o any relief in the

procceo;ngs.

Conclusions of Law

The CQmﬁ¢ ssion has ~Oﬁoide“ed cach and every ulleswtion Ln :
complainantsf and intervenors' petition for rchcuring and conciude.
that good cause for rehearing of Decision No. 7b883, as supple-

mented, has not been made to appear.

IT IS ORDZRED that:

1. Rehearing is denied.

2. Decision No. 76883, which was suspended by the petitzon :
for rehearing pursuan® to the provisions or Public Utilities COde |

Section 1733, is hereby reinstated, as Subplcmented by this oniﬁion
and ordexr. | | i“'

3. The effective date of this order shall be twenﬁy‘(ao)'daysg

Trom the date hereof.

Dated 2t Los Ancalag
APRIL , 1970.
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The Supplemental Opinion and Ordexr is merely an
attempt to "beef up' the Opinion and Order of March 3,
1970 with some fime-screen gleanings Ysome lifted out

of context) from a record which does not supporf the

majority’s view. I would grant a rehearing.




