Decision No. 7'7071

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA .

In the Matter of the Application of )
TESI DRAYAGE COMPANY, a corporation, ) Application No. 49596
for--consolidation and clarification g (Filed August 10, 1967;

of its existing certificate of public Amended August 29 1968)
couvenience and necessity.

Marshall G. Berol, for applicaunt.
Graham and James, by Boris H. Lakusta and David J.
Marchant, for Delta‘anes, Inc., Garden City

Transportatxon Co., and Pacific "Motor Trucking
Co., protestants.

OPINION

This application was heard before Exaﬁiher’Fraser at
San Francisco on November 13, 1968, January 28, 29'énd‘April 8, 29,
1969. The matter was submitted on the filing of-concurreﬁt opening
avd closing briefs, Copiles of the application and’thé-notice of |
hearing were served in accordance with the Commission's précgdural,
rules. The protestants are Delta Lines, Inc., Garden City -
Transportation Co., and Pacific Motor Trucking Co.

Applicant is a California corporation with its offiée and
terminal at 2955 Thixrd Street, San Frauncisco, Califoruia. It‘hauls
geveral commodities throughout the state uader nighway contract
carrier and radial highway common caxrier permits. Applicamt also
operates under a certificate of public convenience and necessity
which presently authorizes the transportation of general commodities
(with exceptions) from, to aand between 2ll poinZs located ot or
within seven miles of State Highway No. 1 between San Francisco
aand Santa Cruz, and also between these points aund Qakland, Emeryville,
San Leandro and San Mateo. Such services may be performed via any

and all streets and highways.
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Applicant proposes to transport general cbmmodities, with

the usual exceptions, from, to and between all points and;pleceS-en'or
withia 10 miles of:

California State Highway 1 between San Francisco
and Watsonville.

U.S. Highway 101 between Saa Francisco and
San Jose.

California State Highway 35 between San Francisco
and junction of Califormia State Highway 9
(near Saratoga Gap).

California State Highway 9 between Saunta Cruz and
Los Gatos.

5. Califormia State Highway 17 between Richmond and
Santa Cruz.

Applicant has registered its operating authorities with the
Interstate Commerce Commission and published this application in the
Fedexral Register of September 19, 1968, to give noticevthat‘any
additional authority received would also be registered‘an& dsed in
iaterstate and foreign commerce.

Applicant will provide a daily serviece with the exceptién
of Saturdays, Sumdays and holidays. Rates to'be'charged.for ﬁhe‘
proposed sexvice will be commensurate with those contained in the
Western Motor Tariff Bureau Tariffs Nos. 11l and 107 and in Minimum
Rate Tariffs Nos. 2 and 8. |

Tesi has been in business since 1937; 1937 to 1941 as an
individual; 1946 to 1955 2s a partuership and since 1955 as a-
corporation. Iwenty-three years ago Tesi hauled vegetables, fruit
flowers, bulbs, xaunch produce and contaimers. Customers were
almost exclusively ranchers transporting theix ranch:prod#cts'to
town. Applicant now hauls many differcnt commodities tﬁioughout its
certificated area. Preseunt customers include manufaccurefs,

distributors and counsumers, who require a more varied sexrvice.
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Applicant employs ten truck drivers and two office workers. It
operates out of a single terminal with a capacity to load‘ié”t:ucks 
simultaveously; it has 22 pieces of operating equipment, including;
tractors, 2-axle van trucks, and both van and flat-bed tréile:é;
Applicant's testimony reveals that no additional equipment or
texrminals will be required if this application.is granted. Applicant
has the financial abil;ty to purchase new equipment‘if‘it3shou1d |
becore vecessary. Applicant has requested ten-mile lateral authority
off its routes because of the tendency of shippers to cénstiuct-their
plants off the highways and away from centers of populatiom.

Four shipper wituesses testified for the applicant. They
ship candles, wax, flowers, plants, trees, shrubs, nurse:y supp1iesv
and electronic components and systems., These shippers have plants
located in Half Moon Bay, Mountain View and Santa Cruz. They have
. used Tesi service for varying periods from tem to twenty years. One
of the shippers uses her own truck to pick up shipments-from abroad |
at the San Francisco Intermatiomal Airport. She would use‘applicant's

service if it is provided, rather than her own truck. A second

shipper teétified he finds it necessary to use a company truck for

deliveries and to pick up loads coming up from Mexico. If the
requested authoxity is granted to the appiicant, Tesi will be
available to provide this service. The shippers all testified that
the service presently available - where applicant seeks to sexve - is
aot adequate. Other carriers take too long to deliver and fail to
provide the extxa services neceded by tadividual customers, whicth9§i 

drivers furnish regularly as requested.
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The three protestants presented testimony on the number of
termivals, employees and trucks they have in the Bay Axéa. It was
emphasized that all of their terminals and equipment are operating
well under the capacity they were designed to accommodate and that
certificating another carrier will place an additional_tru;kér ia
an area which already has too many competitors f@r‘the‘availabie
business. The witnesses testified that if the number of property
haulexs authorized to operate In an area is allowed to reach the
saturation point, no one has sufficient business and the survivbra
nust seek frequent rate increases to counteract their dwindling ‘
income and business. Oue protestant advised that a small carrier
operating in a small area is frequently more competition than a
large carrier. The small carriers usually sexve only'wheré business
is concentrated and thercfore éan afford fastex servi;e to-seléct
shippers than a large carrier operating over ome or more states.

Protestants also argued that applicant does mot haul loads with

sufficient frequency to qualify for a certificate. They maintain that

all of the shippers who testified caa be served under applicant‘s"
permitted authority.

Tssues and Discussion

Protestants raised the following issues that: -

Avplicant's shippers are satisfied with the present
service available from applicant and other carriers.

Applicant's shipper witnesses testified they now use
applicant and occasionally other carriers in the area applicant
seeks to sexrve. -If this application were denicd the shippers could
continuve te utilize the available operators to carry their merchén&ise.
They prefer applicant's service, however, and this is a comﬁelling
argument, especially whexe applicant has served a shipper for mauyf_

years. A secound factor is the reticence of the average shipper to

bm
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criticize any existing carrier; even under extensive questioning
shippers may only compare the types of service offered in such
categories as '"same day or overnight delivery", "equipment available'
or "'time of pickup and delivery'.

2. There is no need for regular service between points
covered by the proposed extension.

Protestants emphasized that two of applicant's shipper
wituesses have outbound shipments hauled by other carriers; a thirxd
witness uses his own truck ou most deliveries in the bay area and
the fourth employs Tesi under comtract. Not all of Tesi's customers
testified. Those who did show a pattexrm of éxpansion whigh indicates
a need for a carrier who can provide a complete-servicé. Tesi £fills
the need siunce the shippers prefer its service aund its reqﬁested
expansion of service area is restricted to the bay area,‘ﬁhére it has
sexved for tweanty-five years. It is also obvious that the shippers
would not have testified if they were content to employ Tesl as a
contract carrier. Finally, the applicant rests on the horns of a
dilemma; if the frequency of service to points to be certificated is
substautially less than every day, the argument is advanced that the
service needed is not frequent enough to justify the issuance of a
certificate; counversely if the applicant is providing‘anAalmost daily
transportation service to the area where an extension is soughé,‘
the protestants argue that applicant has extended its service to a
new area without authority aund the cegtificate should be deniéd
because of an unlawful extension inte the area to be certificated.

3. Applicant has been continually oEerating in violation
ot the law and Public Utilities Code by transporting

general commodities - without authority - betweem 21l

points which Lt presently serves as a highway common
carrier,

Tesi's operating authority is dexrived mostly from a series

of decisions issued moxe than twenty years ago. These decisions

-5-
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authorized Tesi to tramsport farm produce, farm supplies aud
agricultural necessities between certain points. A later graht

of authority included farm produce and freight rela;ed to the
operation of an agricultural eunterprise. A 1960 decision authorized
applicant to haul general commoditie; ouly along Highway No. 1
betweecn Ano Nuevo Point and Santa Cruz, including intermediéte
points. Tesi advised that the applicant has deen hauling ﬁany
different commodities throughout its sexvice area for some time.

Its original customers were farms or ranches and the hauling,was 
agricultural; then a gradual change started as farms or rénches
expanded iunto other fields and their tranSportatmon requlrements
broadened; they were old customers and Tesi continued to haux what |
they needed; this process was accelerated by a change in applicant's
sexrvice area. New houses, stores, and municipalities replaéedfmostf
of the ranches and the requirements of the‘reSidents weré’no'longer'
satisfied by an operating authority issued to supply rural ranches.
Applicant's operating authority stems from a series of decisions
twenty or more years old. Several of the decisious have not beén

in print and wexe acquired by purchase. There is-scmeidoubt whethex:
they were ever in applicant's xecoxrds or seem by its officers. There
is also a strong presumption that what applicant has been hauling
would be included im one or more of the descriptive terms‘f§undﬁin
applicant’'s old certificates.

4, Entry of 2 new carrier into the market will harm the
shipping puslic.

Protestants argue that each additional trucker allowed to
operate in am area further dilutes the available business by providing
another ore to compete agalinst all the others., They further argue

that at various intexrvals all of the truckers have togpe;ition for a

raise in transportation rates to bolster their declining revenues,

-6~
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due to too much competition. This argument has' some merit but‘it
nust be weighed against the faet that a small carrier éxpanding:to

a new area frequently brings his owa shippers along and’does'not“
compete with a large carrier by taking over the lattex's accounts.
The record identifies Tesi as the typical small carrier who:is forced
to apply for additional operating authority due to its favored
shippexs either moving out of the carriers' old operating‘areﬁﬁor

the shipper requiring service to mew customers in areas not formerly
sexved by the carriexr. The possibility that a unew carrier operatiﬁg:
in an area may in time take some of the business from‘priof'oﬁe:atérs
is not sufficient reason to arbitrarily limit.the«nuﬁber‘df“bperato:s'
in a particular area. | |

Findings

1. From 1946 to date Tesi has provided truck service for

residents along Highway No. 1 south of San Franciéco.

2. During early years the sexvice consisted of hauling,ranch
produce to town and returaning with needed supplies.

3. A steady population increase in the area in recent'years
has prompted the counstructioun of mew homes, shipping areas,
manuiacturing plants and recreational facilities.

4. The area served by the applicant is now suburban rather
than xural and the trucking needs of its residents are different
than they were twenty-odd years ago.

5. Many of applicant's customers have used Tesi's service
for many years and would like to see the service expanded.

6. Applicant's customers include shippers who receive
merchandise hauled from Mexico by truck; from other states by'trugk;

and from foreigm natiouns by aixr carrier.




. ]

A, 49596 hjh

[
!
1
|
)
i
;

7. Applicant should be aﬁthorized to haul general commodities
between all points in its sexvice area to adequately serve its
present group of shipper§. |

8. The four shippers who testified prefer to ﬁse‘appliéant's
sexrvice in the Bay Area and Peninsula. | | |

9. A shipper is entitled to prefer the service of a
particular carrier over that provided by all the others who are
available and the favored carrier is eantitled to xely on this
preference as a basis for extending its service.

10. Protestants are large carriers who serve adeqdatély‘bu: are
not able to cater to the personal requirements of each shiépér‘as
couveniently as the applicant. |

11. Protestants will not be affected by applicant's sexvice
along or in the vicinity of Highway ﬁo‘ 1. ,

12. Applicant's service on the other routes and highways will
be primarily to extend the service provided for present custoﬁers'and
should not impair protestauts' operatioms.

13. Applicant's present operating authoxrity is dexived from a
group of Commission decisions, granted at varied’in:ervéls‘over;a
period of more than twenty years.

14. Applicant's authority should be consolidatedsand‘restated

in a new certificate.
15. Applicant's authority should include 2 five-mile~latera1
in each directiorn off all routes serve&.
16. Applicant possesses the experience, equipment,‘personnei
and financial resources to institute and waintain the ﬁroposed sgfvice. 
17. There is no evidence in the record of this mattex whi#héx
shows any unlawful operations by the applicant, or thatiapplicantl‘
hauled any commodities mot authoxized by ite oper#ting<aﬁ§h§ri€ié§§-'

B
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18. Granting this application will not harm the shipping-

public.

19. Public convenience and necessity require that the
application be granted as set forth in the ecusuing order‘4nd‘that an
in lieu certificate be issued which authorizes Tesi Drayage‘Company
to engage in intrastate, interstate and foreign commerce as spediﬁied _
in the order which follows. o |

Conclusion

The Commission concludes that the applicacionkshoui&'bc.
granted as set forth in the ensuing oxder. | _

Tesi Drayage Company is hereby placed on notice that
operative rights, as such, do not constitute a class of propefty
which may be eapitalized or used as an element of valug-iﬁvrate
fixing for any amoumnt of money in excess of that originally paid
to the State as the cousideration for the grant of such_righté.
Aside from their purely permissivé aspect, such rights’ekténd EOvthe
holder a full or partial monopoly of a class of business over a
particular route. This moﬁOpoly feature may be modified‘oryéanceled'
at any time by the State, which is not in any respect limited as to

the number of rights which may be given.

IT IS ORDERED _
1. A cextificate of public couvenience and necessity is
granted to Tesi Drayage Company, a corporation; authorizihg-it 
to operate as a highway common carrier, as defined in Sgction 213
of the Public Utilities Code, between the points and over the routes
particularly set forth iﬁ Appendix A attached hereto and made a

part hereof.
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2. The cerxtificate of pﬁblic convenience and necess;:y‘granted '
paragraph 1 of this order shall supersede all exisﬁingﬁcértificates
public coavenience and necessity authorizing the transportation
general commodities heretofore granted to or acquired by TeQi

Drayage Company and presently possessed by it, which ce:tificatgs
are revoked effective concurrently with the efféctiveydéte of the

tariff filivgs required by paragraph 3(b) hereof.

3. Ia providing service pursuant to the certificate héreiﬁ

granted, applicant shall comply with and observe the following
service regulations. Failure so to do may result in a cancellation
of the operating authority granted by this decision.

(a8) Within thirty days after the effective date hereof.
applicant shall f£ile a written acceptance of the
certificate herein granted. Applicant is placed:
on notice that, if it accepts the cextificate of
public convenience and mecessity herein granted,
it will be required, among othexr thiungs, to comply
with and obsexrve the safety rules of the Califormia
Highway Patrol and the insuramce requirements ol
the Commission's Gemeral Order No. 100-E.

Within one hundred twenty days after the effective
date hereof, applicant shall establish the service
herein authoxized and file tariffs, in triplicate,
in the Cotmission's office.

The tariff filirvgs shall be made effective not
earlier than thirty days after the effective date
of this order on not less than thirty days' notice
to the Commission and the public, and the effective
date of the tariff filings shall be concurrent with
the establishment of the service herxein authorized.

The tariff filings made pursuant to this order
shall comply with the regulations governiung the
construction and filing of tariffs set forth in
the Coumission's General Order No. 80-A.

Applicant shall maintain its accounting records on

a2 calendar year btasis in conformamce with the
applicable Uniform System of Accounts or Chart of
Accounts as preseribed or adopted by this Commission
and shall £file with the Commissicn, on or before
March 31 of each year, an annual report of its -
operations in such form, content, and number of

copies as the Commission, from time to time shall
prescribe. ,
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(£) Applicant shall comply with the requirements of
the Commission’s General Order No. 84-Series for
the transportation of collect on delivery ship-
ments. If applicant elects not to transport
collect on delivery shipments, it shall make

the appropriate tariff filings as required by
the General Oxder.

The effective date of this order shall be twenty days
afiter the date hereof.

Dated at

San Framelseo > Californié, this ﬁfEL
day of » APRIL -, 1970, o

>
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-CommissLoners.

Commissioner J. P. Vukasiﬁ.'Jr;i belng -
necessarily absent, did not participate
in the disposition of this proceeding..
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Appendix A “ TESI DRAYAGE CO. Original. Page
(a corporation)

Tesi Drayage Co., by the certificate of public conveniencé and
necessity granted by the decision anoted in the margin is authorized-tou_
conduct operations as a highway common carrier for the transportatiod of
general commodities in intrastate and interstate and foreign commerce
upon and aloag the following routes and between the points hereinafter

specified ineludihg all intermediate points and with the right to make

lateral departures therefrom within a radius of five (5) miles of said

routes.

() California State Highway L between San Franciseo and
Watsonville.

(@) U. s. Highway 101 between San Francisco and San Jose.

(3) California State Highway 35 between San Francisce and
Junction California State Highway 9 (near Saratoga Gap) .

(4) Califoraia State Fighway 9 betwecen Santa Cruz and Los Gatos.
(5) Califoraia State Highway 17 between Richmond and Santa Cruz.
The carrier shall not transport any shipments of:

L. Used household goods and personal effeets not packed in
accordance with the crated property requirements set forth
in Item No. S of Minimum Rate Tariff No, 4~B.

Automobiles, trucks and buses, viz: new and used, finished
or unfinished passenger automobiles (including jeeps)
ambulances, hearses, and taxis, freight automobiles, auto-
mobile chassis, trucks, truck chassis, truck trailers,
Trucks and trailers combined, buses and bus chassis.

Livestock, viz: bucks, bulls, calves, cattle, cows, dairy
cattle, ewes, goats, hogs, horses, kids, lambs, live poultry,

mules, oxen, pigs, sheep, sheep camp outfits, sows, steers,
stags, or swine. '

Issued by Califorzia Publice Utilities Commission

Decision No. 7071 'Applicatioé No. 49596
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Appendix A TESI DRAYAGE CO. Original Page 2
(a corporation) '

Liquids, compressed gases, commodities in semi-plastic
form and commodities in suspension in liquids in bulk,
in tank trucks, tank trailers, tank semi-trailers, or a
combination of such highway vehicles.

Commodities when transported in bulk in dump trucks or in
hopper type trucks.

Commodities when transported in motor vehicles equipped
for mechanical mixing in transit.

Articles of extraordinary value as set forth in Section 1
of Rule 780 of National Motor Freight Classification No. -
A-10, H. J. Sonnenberg, Tariff Publishing Officer, on the
issue date thercof. .

logs.
Portland or similar cement, either alone or in combination

with powdered limestone transported on any vehicle sub-
stantially loaded to capacity with such commodities.

END OF APPENDIX A

, o
Issued by California Public-Utilities CommiSsion

77074

Decision No.
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