st mes  ORIGINAL

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF:CALIFORNIA

In the Matter of the Application of )
JOEN and IRENE McIAIN dba Aerial Acresg
Water System for a certificate of
public convenience and necessity for g
);
)

authority to operate a public utility
water system to oxercise its rights
and privileges conveyed under the
franchise granted by the County of
Kern, and to establish rates for water
service.

Application No. 51410
(Filed October 3, 1969)

John Melzin, for himself and Irene Mclainm,
dba Aerial Acres Water System, applicants,

Earl J. Crawford, William W, Day, John
Melzin, and vernon S. Reichard, interested
parxetics.

Jerry J. Levander and John J. Gibbons, for
the Commission staff.

OPINION

This application by John and Irenc Mclain, dbz Aerial Acxes
Water System, requests a certificate of public couveniencéﬁand _
necessity to operate a public utility water system, and seeks auther-
ity to exercise a fromchise and to establish rates. *

Public hearing was held in Lancaster on.February‘B,‘;970,‘
before Examiner Gilman. i

At the hearing testimony was received from Mr. Melain aad ™
from staff engineering and accounting witnesses, |
Background |

During 1957 and 1958 eleven individuals, including eppli-
cants, subdivided Tract No. 2055, located six miles norﬁh ovaétth
Edwards, in Xern County. This Is the south 320 acres of Section 36,

Township 12 North, Renge 9 West, S.B.B.& M. The individuals
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subsequently incorporated as Aerial Acres, Inc. Acrial Acres, Inc.
contracted with Great Western Water Service to install and Qperate
2 water system. A main extension agreement was executed with Great
Western on March 4, 1958 im an original amount of $71,500. It
included all water facilities to serve the entire 320 acres subdif-
vided into 128 lots with the provision that refunds be made based
upon 22 percent of gross revenues. o -
No certificate of public convenience and necessity was
ever issued to Great Western for this project., However, the system
was installed in portions of the western half of the 320 acres and.
has been in operation for am undetermined number of years. The ,
record indicates that no refunds were ever received on the main
extension agreement, nor did Great Western make an aécounting to the
developers of the actual amounts expended to construct the system.
Actzal cash advamces to Creat Western by Aerial Acres, Inc.
azounted to $13,900. Acrial Asres, Ime. also transferred a well
valued at $8,500 and land to Great Western. |
On December 31, 1963, the Melzins purported to aequire -
the system from Great Western. Escrow instructions show that the

total consideration in the transaCLLon was $20,572.96 segregated as

follows:

Cash to Seller $ 6,000.00
Assumption of Loan 1,471.25
Paid Qutside of Eserow 13,000.00

The "Outside of Escrow" item apparently ident;f;es the $13,900
originally advanced to Great Western.

Cer*iftcg*lon 2nd Extenston

This tremsfer to the MeLains wes =mot authorized by the
Commission. If we were to follow our previous practice, we would

declare this transfer void pursuant to Section 851 of the Public

-2e
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Utilities Code and hold that the system was still the propexty of

Great Western subject to an unexecuted contract of sale.

Since this Commission has no power to compel specific V///

performance of a contract to sell utility property ( nlon v.

Eshleman, 169 C. 200) such an order could conceivably produce further
legal complications; it does not appear that holding Great Western

as ownexr and co-obligee of the public utility’obligations-attributable
to this system would produce any tamgible benefit to the public |
interests involved (cf. D.76952 in A.50387, App. of Perry, and

C.3930, Inv.’of Perry and Barmmhawsser); nor does it appear that any
other benefits to the system's customers could fiow from .an exexcise
of the provisions of Section 851. | |

Consequently we will, on our oun motion,»exeréise the
power granted us by the provisions of Section 853 Public Utilities
Code, and exempt this utility system from the~provisions‘of
Section 851, only to the extent necessary to validate’thefGreat‘
Western transfer.,

The staff has suggested that we attempt to regularize‘
applicants' status by issuing them a certificate of public conveni-
ence and necessity. Scetion 1001 of the Public Utilities Code gives
us no express power to retroactively certificate an unlawfully
counstructed water system and neither staff nor applicant has pointed
out any adverse effects which could result from the lack of 2
cextificate. Consequently, no certificate will be issued.

Applicants need no further certificate to extend into
"...texritory...contiguous to [their]...systeﬂ, and not therctofore
served by a public utility of like character,.." regard1¢s$ of
whether their original operatioms were commenced lawfuily. (Sec{f
1001, Pub. Util. Code.) |
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The wutility presently has 52 watex users; with an addi-

tional storage tank and booster pump expécced to be operational.
soon, the system should be adequate for service to 80 custoners,
The staff engineer estimates that an additional sourée_of supply
capable of providing an extra 300 gpm would be required to provide |
adequate serviee to a total of 128 lots in the present . and progectedv
se?"*¢e area, : ,
: Consequently, under the provisions of Section 2710 ‘v//
of the Public Utilities Code, we will impose appropriate limits
on the number of customers to be sexved,

Extension Contracts

Aerial Acres, Inc. originally issued 640 shares of stock.
At the present time Jobn and Ireme McLain (formerly Ireme Nichols)
own 295 shares and Sierra Nevada Enterprises (owned and controlled
by Jobn and Irene McLain) owms 240 shares, making a total of 535"
shares of Aerial Acres, Inc., owmed or controlled by the McLains.
Of the 105 remaining shares, 45 are owned by Josefa Ruiz, 8by
E. Carpenter, 32 by Alan Harrison, and 20 by John and Mary Dermody;
Sierra Nevadzs Enterprises appears to be am inactive corporation
except for its ownexrship of Aerial Acres, Inc. stock..

Applicants propose to fimance the extensions into the
rest of the tract by a main extension contract wmth.Aerial Acres,
Inc, Because of applicants' nearly complete ownership of the stock
of Aerial Acres, the staff propeses that we. order- all main extension
contracts assigned back to the utility. The refunds due under the
contracts would, under this plan, be retained and cred;ted to the
utilicy's proprietorship capital. The objective of this proposal
is to reduce the cash drain on the utility. However, it concededly .

detracts from the legitimate expectations of the minority
stockholders.
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Furthermore, applicants have indicated that there is a
prospective purchaser for the shares of Aerial Acres, inc., The stafl
proposal can be justified only while the large common interest exists
between the utility and subdivider; hence, the staff proposal would
become imappropriate if such a sale were accomplished. Consequently,
the staff's proposal will be slightly-modified':o require retention:
only of that portion of the refunds which matches the Mclain's: |
interest in Aerial Acxes. |

The staff also recommends that applicants be requixed to
enter into 2 $13,000 main extension agreement with Aérial Acres, Inc.
for the 1958 facilities. The proposal would terminate the refund
period in 1978 (and thus limit the amount of potential refunds).
Staff asserts that refumd obligation under the origin31 Greét Western
contracts (which cover the entire tract) would have ceased on that
date, and argues that a mere change in utility ownership should not
increase the total amount of refunds expected by the subdivider.

The staff proposal appears to be reasonable and will be

-

accepted,

Criginzl Costs

There axe no cost figures available for the construction

which has been completed. Applicants' plant appraisal shows an.
undepreciated historical cost of $55,509 and a related depreclation.
reserve of $18,545 as of January 11, 1969. The formex water utiiicy
operator who prepared the estimate was not available at the heéring.
The appraisal as presented lacks supporting detail. The comparabdble
staff estimate shows $30,140 based on costs of otﬁéx u:ilitics‘wi:h

a $6,524 reserve fox depreciation. The staff ploat costs are further -
broken down thus: |

Advances $13,000
Contributions 4,626
Proprietary Capital 6,000
Rescxve for Depreciation 6,52%

~5-
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Appliceat sought and then waived the right to further heafing to
produce evidence to challenge the staff's figures. The staff esti-
mate will be adopted. |

Rates and Operating Results

The staff proposed some minor modifications in applicants’
rate structure. The estimated revenues for staff's and-appliéants'
rate structure are approximately the same., The staff estimated
opexating results are shown in the following tableiv |

Operating Revenues $4,000 $7,100
Operating Expenses and '
Ad Valorem Taxes
(excluding depreciation) 3,400 5,100

The staff-estimated operating expenses for 1969 are
essentizlly the same 23 shown in the application. Howeﬁer, appli~
cants' vehicle expense of $2,000 primarily represents nGW utiiitY
plant and should be capitalized. The staff allowed $300 for vehicle
expense, Depreciation expense for 1969 was estimated.af~$l,059 df.
wkich $120 would be charged to contributions. The 1974ﬂexpenseé'.
reflect the added growth in plant and customers.

In general, present mamagement appears able to meet out-
of-pocket expenses from the revenues gencrated. Employment of a
peid manager, however, would produce a cash deficit.

Loss Reimbursement Fund

It is estimeted that completion of the distribution system

for the west 150 acres together with an additional storage tank and
booster could inerease ad valorem taxes by $1,000 per year. An
additional 3C customers could cbsord this added out-of-pocket cost
without putting any additional burden on the present use&s,‘_ﬁcwever,
util this growth occuxs, some-provision‘should'bg made to cover |

this additional expense.
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The staff recommends that the applicants and Aerial Acres,
Inc. enter into 2 loss reimbursement agreement in a form acceptable
to the Commission that contains the following provision:

Upon the sale of lots by Aerial Acres, Inc., in

the west ome-half of Tract No. 2055, Aerial

Acres, Inc., shall pay applicants at the rate

of1$50 per acre, with a minimum of $50 for any
sale.

The fund would be available for rayment of ad valorem taxes only or
for ;ather purposes only with the Commission's consent. The fund

would be continued for 10 years and then the remainder would be -
returned to Aerial Acres, Inc. Upon analysis it does not appear :
that making payments dependent on the rate of future lot; sales wili
afford sufficient protection to applicants' present custémérs.
Therefore, we will require an initial minimum payment equivalent to ';'
one year's taxes on the system additions. - |

Franchise

A copy of a franchise issued by Kern County authorizing

the construction of the system was introduced.
Findings |

l. The water system serving a portion of the west one-half
of Tract No. 2055, Kern County, was constructed, withoﬁ:_ a ‘:‘czertifiéate
from this Commission, :

2. The system furnishes water for compensation to members of.
the public owning or occupying lots in the west .one-ha}f of Tract
No. 2055. o

3. Applicants are in possession of and control and manage
said system under a comtract of sale and a purporteci'v purchase from
Great Westexrn Water Service. The public use descriﬁéd in Find
No. Z existed prior to such purported transfer. |
4. This Commission has not authorized this purported sale

2nd purchase,

5. The present system with additional tank and related booster

will adequately serve 80 customers.
T
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6. Additional supply in the amount of 300 gallons per minute
is required for adequate service to the whole tract.

7. The staff's estimates of cost depreciation and_opera;ing'-
results should be adopted for the purposes of tﬁis~proceeding.i

8. It would not be in the public interest télpermit app;i¢ants
to pay more than a fraction of the main extension refunds normall}
due to Aerial Acres, Inc., which fraction is tbrbe'determiheA‘b&,
the amount of stock of Aerial Acres not owned or conttoiled by
applicants or Sie:ra Nevada Entexprises at the time«any suchvpayment_
is due. |

9. It is in the public interest to require termimation of all
refund payments to Aerial Acres, Inc. or its successor in interest

by March &4, 1978, of amounts advanced in 1958,

10. The application of Section 351 to the purchase of the water {

systen by applicants is not necessary in the public interest.
1l. The staff-proposed rates are just and reasonable.
12. Public convenience and hecesSity require the exercise by
applicants of the rights and privileges granted in the franchise
conferred by Ordinance No. 70-37 of the Boaxrd of-Supervisors’of the
County of Kern. - v//“
13. The extension into the westexn portion of Tract No. 2055'may
increase system ad valorem taxes in the amount of $1,000 per year.
14. The rate of development in the uhdeveloﬁed'poftion of"
said tract may be such that revenues from an extension may not‘cbve:

anmual ad valorem tax expenses attributable to such exteasion for
as long as 10 years.

Conclusions

1. Retroactive certification of a water systen, ﬁnlawfully',_
constructed without the certificate required by Section 1001, Public

Utilities Code, would be of no legal effect.

-8-
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2. TUnder Section 1001, Public Ut::.l:t.t::.es Code, a watex utility
is not required to obtain a cert:.ficate to extend into texxitory
contiguous to its system, regardless of whether its original systém"ﬂ
was comstructed lawfully or unlawfully. |

3. The purported transfer of water utility property to appli-
sants should be exempted from the provisions of Section 851 Public \
Utilities Code and held to be mot void. -

4. Applicemts should be authorized =o exercise the franchise /
Zssued by the County of XKern.

5. Applicants should be required to enter into a main exten-
sion agreement, expiring March 4, 1978; in the amount of $13,000
with Aerial Acres, Ine., for the existing extension in Tract No.

2055. The amount of refunds should be limited so that applicants‘
are inhibited from withdrawing their own capital from the utility
opexation by means of refunds to Aerial Acres, Inc. |

5. Applicants should be suthorized to utilize main extension
contracts with Aerial Acres, Inc. to finance further extensioné;
The amoum: of refunds should be limited So that applicants are
inhibited from withdrawing their own capital from the utility opera~
tion by means of refunds to Aerial Acres, Inc.

7. Service to more than 80 customers should be prohibited
until adequate additional water supply is available.

3. Applicants should be authorized to establish the rates |
proposed by the staff,

9. Applicants should be required to book the utilitcy plant |
and deprecistion resexves developed by the staff ‘
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10. A loss reimbursement contract with an.initial’minimum_ u/(/
payment of $1,000 and subsequent payments of $50 per‘aére‘sdld,'with
2 minimm of $50 for any one sale, is an appropriate method to deal
with the bazarxds described in Findings 13 and 14.

IT IS ORDERED that:

1. John and Irenme Mclain (hereinafter referred to as,appii-
cants) shall not extend service to more than 80 customers until‘such |
tize as an additional source of supply capable of providing 300 gpm
is operational., Applicants shall noﬁ extend service outside'oﬁ
Tract No. 2055 wntil the Commission has accepted an,advige'letter
showing that an adequate water supply is available and that a
suitable loss reimbursement fund arrangement has been established.

2. Applicants shall have the proposed storage and related
booster pump in operation by May 1, 1970 and installed so as to
produce a minimum of 240 gpm over a 4-houx period‘eithdr alone or
in conjunction with the well pump.

3. Applicants are authorized to file, after the effective
date of this order, the schedule of rates set forth in Appendix A
to this order, a tariff sexvice area map clearly indicating the
boundaxies of their ﬁervice area, appropriate general rules, and
copies of printed forms to be used in dealing with customers. Such

filing shall comply with General Order No. 96-A and the tariff

schedule shall become effective on the fourth day after the date of
£filing. |

4.a. Applicants shall prepare aad keep‘current‘thefsystém map
required by paragraph I.10.a. of General Order No. 103, and shall

file with the Coumission two copies of the map within ninety days
after the effective date of this order. |

-10-
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b. Applicants shall record as utility plant the $35,995 set; L///
forth by the staff in paragraph 24 of Exhibit 1, along,with the
related depreciation reserve of $6,991 developed in Table A of
Exhibit 1, together with credits to customers' advances of $13 OOO
contributions in aid of construction of $4 626, and the balancc of '
$11,378 to proprictary capxtal | .

¢. Beginming with the year 1969, appllcants shall determine J//(/
depreciation accruals by multiplying the depreciable utility plant
by a rate of 3 percent. This rate shall be used until review
indicates it should be revised, Applicants shall review thc depre-
ciation rate, using the strazght -line remainlng life me»hod ~when
wajor changes in depreczablc utility plant composition occur, and
at intervals of not more than five years shall revise the deprecia=
tion rate in conformance with such reviews, and upon‘complétion'of
such review, shall submit promptly to this Commassion the results
.thereof.

5.a. Applicants shall set up formal books of accounts in /

conformity with the Uniform System of Accounts for Class D Water

Utilities as preseribed by this Commission and record therein the

2ppropriate charges to plant accounts.

b. Applicants shall enter into 2 mein extension contract V/

expixring on March 4, 1978 in the amount of $13,000 with Aerial
Acres, Inec. for the existing Tract No. 2055 and may eanter into a
maln extension contract with Aerial Aéres Inc. for the constructlon
of the water system within the remainder of saxd tract saxd con-
tracts shall provide that refunds due and payable to Aerizl ncreo,
Inc. skall be reduced in the seme promortion as the number of ~Ed:es
of Aexrial Aeres, Ime. stock owned by John oxr Ixrene MbLaLn or S*erra

Nevada Enterprises bears to the total number of shares of stock
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issued by Aerial Acres, Inc. calculated as of the time each
individual refund payment is due.

c. At the time when a refund is paid applicants shall invest /

[

33 amount equal to the actual cash refunds paid and shall credit to |
{

proprietorship capital an amount which is the sum of the refund
actually paid plus the amount of the reduction in refund resultxng

from Aerial Acres, Inc. stock ownership by John or Irene MbLain or

Sierra Nevada Enterprlses. .

d. Such contracts shall comply in all other respects with
the requirements of Appendix B of Decision No. 64536 in Case
No. 5501 which is incorporated herein by reference.

¢, Upon the execution of such contracts, applicants‘are
authorized to exercise the framchise granﬁed‘by Ordiﬁan;e No. 70-37
of the County of Kerm. | |

6.a. Applicants shall enter into a loss reimbﬁ?sement agree-

ment with Aerial Acres, Inc. in a form acceptable to :hé Commission. :
which will requirc Aerial Acxes, Inc. to pay applicants an initfal
payment of $1,000 and subsequent payments of $50 per acre sold,
with 2 minimum of $50 for any one sale. Such amount shail be
deposited in an interest bearing special fund account of the
utility, separate from other cash accounts, with a bank or savings
and loan association, |

b. The fund, together with its carned interest, shall be
used only for the payment of ad valorem taxes. Expenditures from
the fund for any other purpose shall be made only after letter
approval from the Commission. |

¢. Upon the tenth anniversary of the initial deposit; any
amownt remaining in the special fund not utilized fof,the‘purposes,'

set out above shall be refunded to the subdivider or paid to his
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designee. Applicants shall provide subdivider with a statement not ~ B

later than March 31 of each year, detailing the purpose, descriﬁ-
tion and amount of all additions to and withdrawals from the fund
during the prior calendar year, and the balance in the fund at tﬁe
close of the year. A copy of this statement shall concurrently be
filed with the Commission, attemtion of the Finance and Accounts
Division. 7Two copies of said agreement shall be filed with the
Commission concurrently with the filings of tariffs authorizéd
herein, |

The Secretary of the Commission is directed to make
personal service of this order on Great Westerm Water Se:é(rice.
The effective date of this order shall be twenty days after such
service. _ _

Dated at _ San Tawaleng _, California, this 5'%“'
day of ¢ _MAY , 1970. |
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Schedule Neo. 14
ANNUAL METERED SERVICE

APPLICABITITY

Applicable to all metered water service furnished on an annual basis. -

TERRITORY

Tract No. 2055 and viecinity, located approx:.mately six m:.les north of

North Edwards, Xermn County.

RATES
Monthly Quantity Rates:

First 1,000 cu.ft. or 1085 cvvnrienrvennconnes
Next 2,000 cu.ft., per 100 cu.ft. .cvvene. cen
Next 7,000 cu.ft., per 100 ¢u.f®. cvieevennnn.
Over 10,000 cu.ft., per 100 cuoft. ceveverennnn

Anrual Mindimum Charge:

For 3/L=3nch Mmeber c.evvevieaverennnenns cerernee
For 1-Inch meter ceceiinenccerccnccnncecnasone
For l#-inch meter ...... teeserrensnnsnan cerrene
For 2-nch metor cicevevinererercennnee

The Annual Minizmum Charge will entfitle the
customer to the quantity of wator each month
which one-twelfth of the ammual minfmum charge
will purchase at the Monthly Quantity Rates.

(Continued)

Per Meter
Per Month

$ 3.00
wR5
18
A2

Per Meter

Eer Yeor

$ 36.00
60.00 "
108.00
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Scheduwle No. 1A

ANNUAL METERED SERVICE
(Continued)

SPECIAL CONDITTONS

L. The amnual minimum charge applies to service during the 12-month
period commencing Janvary 1 and is due in advance. If a permanent resident
of the arez has been a customer of the wtility for at least 12 months, he
may elect, at the beginning of the calendar year, to pay prorated minimum
charges in advance at Intervals of less than one year (monthly, bimonthly
or quarterly) in accordance with the usility's established billing periods
for water used In excess of the meathly allowance under the amnual minimum
charge. When meters are read bimonthly or quarterly, the charge will.be’
computed by doubling or tripling, respectively, the number of cubic feet
Yo which each block rate is applicable on a menthly basis except that meters

may be read and quantity charges billed during the winter season at inter-
vals greater than three months.

2. The opening bill for metered service, except upon conversion from
flat rate service, shall de the established annual minimum charge for the
service. Vhere Initial service is established after the first day of any
year, the portion of such annual charge applicable to the current year shall
be determined by multiplying the annual charge by one three-hundred-sixty-
£55th (1/365) of the number of days remaining &n the calendar year. The
balance of the payment of the infitial amnual charge-shall be credited against
the charges for the succecding anmual period. If service i3 not continued
for at least one year after the date of init{al service, no refund of tho
initial apnual charges shall be due the custemor.




