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OPINION

This is an investigation on the Commission's own motion into
the operations, rates and practices of George Lange, an individual,
déing business as George Lange Trucking (Lange), for the purpose of
determining whether Lange violated Sectioms 3664, 3667, 3737 and 3548
of the Public Utilities Code by charging and collecting less than
applicable minimum rates and charges in comnection with tra35portation
performed for Paul Masson, Inc., a Califoxmia coxporation (Massonr), and
by leasing a motor vehicle to Masson with a driver and without having

executed a written lease.

Public hearing was held before Examiner Mooney in San Jose on
April 14, 1970, on which date the matter was submitted,

Lange operates pursuant to Highway Contract Carrier Permit
No, 41-2379, He bas a terminal and office in San Jose. He and his
wife are engaged in the business. He employs two full-time drivers, 2
part-time office girl and a part-time accountant, He has one truck,

three tractors, four van trailexs, one flat rack trailer and one set
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of tamker trailers. He was sexved with all applicable tariffs and
distance tables, together with all supplements and additioms to each.
His gross operating revenue for the year 1969 was $183,678.

On various days during April, May and June, 1969, a represen=-
tative of tie Commission's Compliance Section visited Lange's place of
business and examined his records reclating to tramspoxtation pexrformed
for Masson during the period January through June 1969. He testified

that he made true and correct photostatic copies of certain of the

documents rxeviewed and that all of said copies axe included in Exhibit

1. He cxplained that Section A of the exhibit includes 15 freight

bills and supporting documents covering shipments of wine, sparkling
wine, champagne, alcoholic liquors and advertising material from
Masson's plant in Saratoga to various destinmations in southerm Cali-
fornia and that Section B thereof includes five fréight bills coVering
the lease of equipment with driver to Masson. He pointed out that each
of the documents in Section B shows a charge of $125 for the rental of
a tractor and trailer with driver for ome day and includes no additional
information. The xepresentative testifiecd that he was informed by Lange
that he had no additional documents relating to the leased equipment
and that all of the equipment lecases were oral. He stated that he con-
tacted Masson and was informed by a vice president oé said respoﬁdent
that the leased equipment was used to tramsport wine in bottles in
erates from the Saratoga plamt to two warchouses in San Jose; that tae
vice president fumished him with copies of Masson's shipping orders
which showed the commodity, weight, origin and destination of the ship~
wents transported on the leased equipment; and that all of said ceopies
are included in Scetion 3 of Exhibit 1. He stated that moth respon-

dents were cooperative during his investigation.
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The representative testified that he had personally observed
the premises of Paul Masson Vineyards at Champagne Fountain, 13150
Saratoga Avenue, Saratoga, the origin of all the tramsporxtation in
Exhibit 1, and had determined that it is scxved by rail facilities of
the Southern Pacific Tranmsportation Company. He also testified regard-
ing rail facilities at certain destinations. A second staff represen-
tative testified that he had personally observed the premises of the
Vintage Winme Co. in the City of Commerce, the destination of 2ll or
part of 13 of the shipments in Part A of said exhibit, and had deter-
mined that it is served by rail facilities of The Atchison, Topeka and
Santa Fe Railway Company.

A rate expert for the Commission staff testified that he took
the set of documents in Exhibit 1, together with the supplemental infox-
mation testified to by the two represemtatives and formulated Exhibit 3
which shows the rate and charge assessed by Lange, the rate and c¢harge
computed by the staff and the alleged undercharge for the transporta-
tion covered by each of the freight bills in Sections A and B of
Exhibit 1., He explained that the first 15 parts of his exhibit relate
to Section A of Exhibit 1 and that the alleged undexcharges shown in
sald parts xvesulted from Lange's assessing incorxect alternative rail
rates and failure to assess applicable alternative switching charges.
Ee stated that the last five parts of the rate exhibit correspond with
Scction B of Exhibit 1. The rate expert testified that there are no
provisions in the ninimum rate tariffs which authorize the type of orxal
arrangement entexed into by Lange and Masson for the transportation
included in Secction B. He pointed out that Section 3548 ¢f the Public
Utilities Code sets forth wegulations governing the lease of equipment

by a carrier to 2 shipper and that the lease arrangement hereln does
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1/ N
not meet the requirements in said section, He asserted that the -

alleged undercharges in Section B of the rate exhibit resulted from
Lange's failure to assess applicable minimum rates for the tranmsporta-
tion listed therein, and that the flat lease charge violated Item 257
of Minimum Rate Tariff No. 2 which requires that charges be based on
the unit of measurement provided in the tariff, The amount of the
slleged undercharges shown in Section A of Exhibit 3 is $861.21 and in
Section B thexeof is §1,735.21, and the total amount of said alleged
undexcharges is $2,596.42.

Mr. Lange testified that he has been in the trucking business
approximately fouxr and a half years; that he has been investigated
numerous times in the past by the Commission staff; and-that the past
investigations have not disclosed any errors in his operation. He did
not take exception to the staff ratings in the first 14 parts of
Exhibit 3. He pointed out, however, that all or a portion of the
alleged undexcharges in most of the first 15 parts resulted from
failure to assess an alternative Santa Fe Railway switching charge for
delivexries to the Vintage Wine Co. in the City of Commerce; that he had
been informed by said company that it was served by the Southern
Pacific; and that based on this representation he did not assess saild

charge., As to Part 15 which covered a mixed shipment of champagne,

1/ Section 3548 provides in part as follows:

"The leasing of motor vehicles for the transportation of
property to any person or corporation other than to a highway
carrier, is prohibited as a device or arrangement which con-
stitutes an evasion of this chapter, unless the parties %o such
lease conduct their operation according to the terms of the
lease agreement, which shall be in writing, and shall provide
that the vehicle shall be operated by the lessee or an em=
ployee thereof and the operation and use of such vehicle shall
be subject to the lessee’s supervisior, direction, and controi
for the full pericd of the lease, The lessor or any employee
of the lessoxr shall not qualify as an employee of the lessee
foxr the purposes of this scction.”

iy
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wine, sparkling wine and alcobolic liguozrs to southern Californmia on
March 3, 1969, Mr., Lange asserted that the alternative rate of 50 cents
per 100 pounds which he applied to the champagne, wine and sparkling
wine was the applicable alternative rate in effect on the date of ship-
ment rather than the 52~-cent rate alleged by the staff rate expert, He
stated that said 50-cent rate was published in Westexrn Motor Tariff
Bureau Tariff No. 1ll. ‘A review of said tariff discloses that the 50-
cent rate had been published in Xtem 1430 of the tariff but that it was

canceled on February 24, 1969, which was prioxr to the transportation in

question,

Several novel defenses to the staff allegation that the trans-

portation represented by the documents in Section B of Exhibit 1 was
subject to minimum xate regulation were presented by Mr. Lange, his
attorney and the Assistant Secretary and General Finished Goods Manager
of Masson, We are not persuaded by any of said defenses.

The first of the defenses was presemted by the attormey for
Lange. He asserted that the commodity transported was liquld in
bottles from the crushing of fresh grapes and that sald liquid was
transported from Masson's location im Saratoga to two warehouses in
San Joge for aging or fermentation. He referred to Minimum Rate Tariff
No. 8 which excepts the transportation of fresh grapes to a winery from
minimum rate regulation andxaised the question as to whether said
transportation would come within the purview of this exemptico since
the commodity transported could not as yet be marketed to the public as
wine. Clearly it would mot. The exemption specifically refers to
fresh grapes only and does mot include wire or any other liquid in

bottles from crushed fresh grames.
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Another defense raised by Mr. Lange took exception te the
assexrtion by the staff that the truck remtals in issue wexre in viola-
tion of the leasing provisions of Section 3548 of the Public Utilities
Code. (See Footnote 1, above, for said provisions.) He argued that
cach of the oral agreements was for a one-day period and that because of
the short duration this was a reatal and not g lease subject to Section
3548. This is not so. Said section governs all such érrangements
between a carrier and shipper irrespective of the length of the time
pexiod involved,

An additional defense was presented by the witness for Masson.
He testified that the commodity covered by Parts 1, 2 andSB of Section
B was still wine in umlabeled bottles and the commodity covered by the
remaining two parts thereof was "in process' sparkling wine in bottles.
He stated that the still wine was tramsported to the San Jose warehouses
for sging; that it 1s not ready £or marketing uatlil the aglng process
is completed; and that iz would eventually be returned to Saratoga
for labeling, capping, casing and sale to the public. Ee explained the
processing of the "in process" sparkling wine as follows: Still wine
{s transported from Soledad to Saratoga in tanmk truck equipment; the
still wine is put in a large tank where it is induced with a syrup comn~
sisting of a mixture of yeast and sugar; it is then bottled in £ifths
and capped; the bottles axe transported to the San Jose warehouses for
secondary fermentation which adds the effervescence to the sparkling
wine; at this stage, it is not f£inished wine and is not marketable; the
secondary fermentation requires many months; when this process has been
cowpleted, the sparkling wine is veturmed to Saratoga where it is trans~
ferred to another bottle, corked, wire hooded and cased; it is then

finished sparkling wine ready for sale to the public. The witmess
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stated that the bottles of unlabeled still wine and "in process" spar-
kling wine are tramsported from Saratoga to the San Jose warehouses in
large wooden bins gpproximately four feet square and that 2 bin holds
364 fifth bottles., He stated that Minimum Rate Tariff No. 2 excepts
the transportation of liquids inm bulk inm tamk truck equipment from the
ninimum rates nawmed in sald tariff and that an informal ruling Issued
by the Commission staff provides that the container for the bulk liquid
need not be a steel tank, He asserted that in his opinion the wooden
bins and bottles were bulk containers and the transportation to the
warehouse was, therefore, exempt from the rates in Minimum Rate Tariff
No. 2. We do not agree., The tariff exemption referred to is in Item
41 of Minimum Rate Tariff No. 2 and covers the transportation of liquids
in tank truck equipment or collapsible tanks or bags 20 feet ox more inm
length, 2,000 gallons or more in capacity and 20,000 pounds or moxe
carrying capacity, Liquids in £ifth bottles in four~foot bin certain-
1y does not come within the purview of the exemption. Sald taxiff item
also exempts the transportation of milk, cream and liquid buttermilk in
shipping cans, in bottles, in cases or crates, or in bulk in tanks.
This exception is specifically limited to the transportation of milk,
cream and liquid buttermilk only. The staff informal ruling referred
to is No. 60-A, Said ruling refers to the tariff exemption for milk,
cream and buttermilk and states that the bottles and tanks referred to
therein may be made from any material. It in no way expands the tariff

exemption to include commodities other tham the dairy commodities named

tkerein.

As to the classification of the unlabeled wine and the "in
process" sparkling wine, we concur with the staff that, for the purpose

of applying minimum rotes, said commodities are propexly ratable as
wire,
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Based on a review of the entire recoxrd, we are of the opinion
that Lange should be directed to collect the undercharges shown in

Exhibit 3 and that a fine in the amount of said undercharges should be

imposed on him.
The Commission £inds that:

1. Lange operxates pursuant to Highway Contract Carrier Permit
No. 41-2379.

2. Lange was sexrved with all applicable minimum rate tariffs and
distanceltables, together with all supplements and additioms to eack.

3. The zate of 50 cents from Saratoga to southern California
assessed by Lange for the tramsportation of the wine included in the
shipment covered by Part 15 of Exhibit 3 was canceled from Item 1430 of
Westexn Motor Tariff Bureau Tariff No. 1l on February 24, 1969. The
shipment moved on March 3, 1969. The lowest alternative rate on wine
in effect on the date of shipment was the 52-cent rate shown in the
staff rating of said part,

4. The bottles of unlabeled wine and "ia process"” sparkling wine
in the shipments covered by Part B of Exhibits 1 and 3 were, for the
purposes of this proceeding, ratable as wine.

5. The transportation of wine in £ifth bottles in wooden cases

approximately four feet sguare is not exempt from minimum rate regula-
tion.

6.. Lange did not comply with the unit of measurement provisions

of Item 257 of Minimum Rate Tariff No. 2 in comnection with the trans-
portation covered by Part B of Exhibits 1 and 3.

7. The staff ratings in Exhibit 3 are correet.

8. Lange charged less than the lawfully prescribed minimum rates

in the instances set forth im Exhibit 3, resulting in undercharges in
the total amount of $2,596.42, |
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The Commission concludes that:

L. The provisions of Section 3548 of the Public Utilities Code
governing cquipment leases between a carrier and a shipper apply to 211
~such arrangements irrespective of the length of the time period
involved.

2. Lange violated Sections 3664, 3667, 3737 and 3548 of the
Tublic Utilities Code and should pay a fine pursuant to Sectionm 3800 of
sald code in the amount of $2,596.42.

The Commission expects that Lange will proceced promptly,
diligently and in good faith to pursue all reasomable measures to

collect the undercharges. The staff of the Commission will make a

subsequent field investigation into the measures taken by said respon~-

dent and the results thereof. I£ there is reason to believe that
either said respondent or his attormey has not been diligent, oxr has
a0t taken all reasonable measures to collect all undercharges, oxr has
70t acted in good faith, the Commission will reopem this proceeding for
the purpose of formally inquiring into the circumstances and for the

purpose of determining whether further sanctioms should be imposed.

IT IS ORDERED that:

1. George Lange, an individual doing business as Geoxge Lange
Trucking, shall pay a fine of $2,596.42 to this Comrission on or before
the fortieth day after the effective date of this oxrder.

2. Said respondent shall take such action, including legal
action, as may be necessary to collect the amounts of undercharges set

forth hercin, and shall notify the Commission in writing upon the con~

sumation of such collections.
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3. Said respondent shall proceed promptly, diligently and in

good faith to pursue all reasonable measures to collect the under-

charges, and in the event undexrcharges oxdexred to be collected by para-

graph 2 of this oxrder, or any part of such undercharges, remain
wmecollected sixty days after the effective date of this order, said
respondent shall file with the Commission, on the first Monday of each
month after the end of said sixty days, a report of the underchaxgeé
remaining to be collected, specifying the action taken to collect such
undercharges and the result of such action, until such undercharges have
been collected in full or until further order of the Commission.

4, Said respondent shall cease and desist from violating Section
3548 of the Public Utilities Code and applicable tariff rules and from
charging and collecting compensation fox the transportation of property
or for any service in conmnection therewith in 2 lesser amount than the
ninimum rates amd charges prescribed by this Commission.

The Secretary of the Commission is directed to cause personal
sexvice of this order to be made upon respondents. The effective date
of this order, as to cach respondent, shall be twenty days after the
completion of such service on such respondent,

Dated at Saxn Francisco , California, this ..._;_.24'_4
day of t JUNF , 1970.

Commissionor J. P. Vukacin, Jr., belng
~10-  xnecessorily adsent, 4id not participate
4n the disposition of this procecding.




