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DceisionNo. 77583 -------------------
BEFORE THE PUBLIC UTILITIES COMMISSION OF !HE STAtE OF CALIFORNIA 

Petition of the CIn OF RIVERSIDE, ) 
a M'~icipal Corporation, to have ) 
fixed the just compensation to be ) 
paid for ~1e Water System of the ~ 
South't-,es.t Water Company existing 
within and adjacent to the boun­
daries of said municipality. 

) 

Ap.plication No. 49307 
(Motion to Dismiss -

Filed January 27,. 1970) 

Howl1rd M. Downs and s-eeahen Tenn;.s, of Howard, 
J?r1m, ~iDit.ll, Rice an :Oowns, for Southwes t 
Water Coillpany. 

Leland J. 'n .. ').ompson, City Attorney, for City 
0:1: Riverside. 

OPINION - ... - ......... _-
Southwest Water Company, asserting prejudice and deprivation 

of its constitutional right to just compensation because of alleged 

dilito:y tactics by the City of Riverside in bringing this ease to­

trial) has moved to dismiss the City's petition, filed herein on 

April 24, 1967. In the ~lternative) the Compsny subm:Lts th.a.t the 

CoTl:ll:ll.ission's initial or supplementary award mus t reflect ... the increASed 
", 

value of its property alleged to be due to inflationary trends during 

the two and one-half year period between the f:tling of the petition and 

the commencement of the City's first significant showing on December 16, 

1969. 

The'· motion was argued and submitted on June 4, 1970, before 
.. 

Examiner Gregory. !herecord shows that the City, following presenta-

tion, on March 4~ 1969~ of direct testimony by the staff on stuaies 

?~epared a~ the City's requese and ?reli~inary :es:imony by the C~t1's 

land appraiser on his report (first made available to the parties only 
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that morning), requested further time to complete and distrib~~e its 

other reports. The case then went off calendar and, after a tentative 

resetting in Octobe~, 1969, was reconvened on December 16, 1969 for 

res~tion of the City's direct showing. After cross-examination of 

th~ staff and City witnesses during February and April, 1970, the City 

completed its direct presentation on April 21, 1970. The motion to 

dismiss was thereupon submitted, subject to later eral argument, 3nd 

the case was continued to August 31,1970 for presentation of the 

Company's evidence. 

The Company, arguing the motion, submits that unless the 

Commission's award, either initially or in the supplemcnta:ry proceed­

ings provided by Section 1417 of the Public Utilities Code, reflects 

the alleged increased value of its property during the period between 

the filing of the petition and the date of the first significant 

cocmencement of tb.e City's presentation (December 16, 1969), it ¥Aill 

~~fe= prejudice and its constitutional righ~ to just compensation will 

be violated as the direct result of the City's alleged failure to pros­

ecute diligently its petition. 

The City, responding to the motion, has referred to the 

Company's challenge to the Commission's assumption of jurisdiction of 

this case in the show cause proceeding, heard on July 25, 1967 follow­

ing a postponement at the request of the Company~s counsel, in which 

the Company had moved to disqualify the Commission for alleged bias and 

had demanded a jury trial for the <lScertaitlment of just comp'ensation. 

That motion was denied and the Commission took jurisdiction of the cas~ 

on Jcn'~y 16, lS63 (Decision No. 73615)0 tlle City, further, poin:s 

out tnat the studies it had requested :0 be m.:l.:le by 'the st.lf£ were 

actually coromenced, after preliminary arrangements, on July 15,1968, 
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and ~ere completed and distributed on January 24, 1969, and that follow­

ing the brief hearing on March 4, 1969 the City advised the staff, by 

lette::' (\a'tee. June 4, 1969, that ~ a.greed settlement of the ease did 

not seem probable and that, accordingly, it seemed appropriate to sched­

ule further proceedings. The City further asserts that: because of 

illness, vacation schedules and other matters, it was agreed between 

the parties that proceedings would commence in October, 1969, but th:lt 

due to diverse cireumstances, including illness of several of the City's 

consultants, the City was not prepared to proceed in October and, 

ul timately, the date of December 16, 1969 was agreed· upon" for res\mlp­

tion of theheariugs. 

The City asserts it had no control over the foregoing 

sequence of events_ It argues that as Section 1411 of the Public Uti­

l~~ics Code fixes the valuation date as· of the date of f!ling the 

petition, Sect10n 1249 of the Code of Civil Procedure (cited by the 

Com~any in support of its alternative request to change the valuation 

date to the date of hearing) and other eminent domain prOvisions of 

that Code are inapplicable to this proceed1ng. 
, . 

Responding to the Company's other alternative reques:, the 

City urg~s that Section 1417 of the Public Utilities Code does not 

permit the CommiSSion to conSider, in the supplementary proceedings, 

therein p:-ovided, ffappree1ated value,r of public utility properties. 

The City contends that the legislature, when it enacted the s~tu~e 

(now Public Ut11ities Code, Sees. 1401-1421) pro".riding an "alternaeive 

and cumulative and ~ot exclusive fr procedure for acquisition of public 

1J.tility p::operties 'by political subdivisio!J.s, obvioucly hed in 

mind, il:.. aG.optir~e Section l417,. the ui!'J.iczu~ e:'l': p:ci\."ilcged ztati.!s 

of. a privately owned public ~tility,. and "accordingly determined 
" 

that only depreeiation ana· deter1o=a~1~nwas s. proper 
, . 
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I 

" I , 

economic consideration 'by the Commission in 3pplying said, Section 

1417" (Cppos1t:ion to Motion, p. 5). The Cit:y concludes its written 

response ~~~h the assertion that even if Section 1417 be conceded 

some relevance to the quest~.on of in.zreascd val~, the Company T s 

motion, on that issue, is both premature &nd lacks the verification 

required by that section. The City requests denial of the mot~on to 

dis~ss the petition and rejection of the Company's alte~tive rc~ 

quest: for consideration of increased value of its propert1.cs. 
I 

The Compa.ny, in its reply to the CityTs response, asserts 

that the City has tacitly admitted that the motion to dismiss is 

well-founded, not only by its failure to dispute the Company's con­

tention that the value of its property has increasedgre&tly during 

the period of delay and that valuation of that property as of the 

date of filing of the peti'tion 'Wo,lld result in fText=eme p=ejudicefT 

to the Company, bu~ also by the City's failure to respond to numerous 

authorities, cited ~y the Company, ~hich tend to the view th4t pre­

judice resulting from failure diligently to prosecute a condemnation 

·aet10n raises serious constitutional issues. 

The Company, replying specifically to the· City f s- con:entj~on 
, 

that the alternative proce'ures of a change in the valuation date or , 

the use of supplementary proceedings are not available for the pur­

pose of showing appreciated property values, submits that the,City's , 

dilitory tactics and the consequent prejudice to the Company are 
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!I . 
nact~~ or noceurrences" that require a supplemental award. Asserting 

that this ease p'X'esente a unique situation that could not have been,' 

anticipated by the legislature, the Company urges that both the Com~ 

~ssion and the Supe'X'1or Cou'X't, in making condemnation awards in 

public ~tility cases, have inherent power to provide for just com­

pensation through a Tfsensible interpretat10nft of the statute, citing, 

to tha~ effect, Citizens' Utilities Co. v. Superi¢r Court, 52 c. 2~ 
805, 811 (1963.). Also, with respect to supplementary proeeedings, tha 

Comp.nny contends, citing City of North Sacr§.mento v. Citizens' Uti­

,li'ties Co., 218 C.A. 2d 178, 191 (l963), tha.t the Commi~sion, in 

e.c!diti.on to its powe'X', pu'X'suant to Section 1417 of the Public Uti­

lities Code, to make adjustments for "b¢ttcrments fl
, f7deprec1ation" 

or ndeterioration" to the system during the entire period unt1~ the 

City takes possession, also has full power to revise the original 

award upwards or downwards if it finds that, "by reason of other acts 

8.!ld occurrences subsequent torr the date of filing of the or1ginc:.l peti­

tion, fairness to, the parties 'in the award of just compensation 50' 

requires. 

bI Section 1417 of the Public. Utilities Code provides, in substat~c, 
that wi thin 30 days subsequent to the entry of· judgment by the i. 

court in an emin~nt domain proceeding, following - and requ1rcd to 
be ba.sed on - th~ Commission's original a.ward, the- o'tmer and the! 
political subdivision mey file verified cross petitions ~th the 
Commission to increase or decrease the original award- by reason 
either of specified items or of "other acts and- occurrences" . 
subsequent to the dat~ of filing of the original petition for just 
compensation. The section also provides that 1£ both such peti­
tions are filed, the COmmission may consolidate them for hearing 
and deciSion. Section 1418 provides for fixing the extent of 
increase or decrease in the original award, Qnd· Section 1419 
provides for tr$.nsmittal of the Commission's £1nd:f.ng to,the court, 
~hich is rcq~i~cd to modify its or1g1r~1 judgment accordingly. 
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The Company, both in i'ts 'Written and oral arguments, has 

emphasized that if the Commission does not dismiss the petition out­

right, subjeet to refiling by the City only on a showing that it is 

able and willing to proceed diligently, then it mustexereise its 

inherent power, in order to avoid serious constitutional issues, to 

give effect in its Award to tho Company'c Assertion o~ in-

creased value of its property since the date of the filing of the 

City's petition. Although the Company seems, in :Lts request for 

alternative relief, to have leaned toward supplementary proceedings 

as the preferred procedure, both its written and oral presentation 

indicate that either a change in the valuation date or sllpplementa:ry 

proceedings would be acceptable in lieu of dismissal of tr~ petition, 

provided the Commission grants it some form of relief as prayed for 

in the motion. 

There is no doubt but that this proceeding has pu:sued a 

leisurely course ~rom its inception, on April 24, 1967, to- the com­

pletion of the City's direct showing on April 21, 1970. Although 

the Company has pointed to the CityTs ffdilatory tactics ff as the cause 

of whatever delays have' occurred" its submiSSion that ffa review of 

the ~ecord in this case will establish that the delay'has been unrea­

sonable and has been primarily attributable to Riverside'S lack of 

diligence" (Reply MemorandWl" p. 1 - emphaSis oc:.rs)" permits us to 
\ 

infer - and our review of the record so disclosc~ - that delays for 

reasons other t~ the City's lack of diligence have occurred. 

!t is not unheard of, in a ease as vigorously contested es 

this one has been - and premises to be until its conclUSion - in 
, 

which sub$t~ntial mone~ary inccrests snd complex lege: theo=i~$ and 

issues are involved at every stage, for such a proceeding to move 

at a pace that some might describe as inordinately slow. This 
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Commission, however, is fully 4ware that its compensation ~warQ must 

be "just" if it is to escape being struck down by the constitutioruU 

mandate, which is self-executing (see Cit1.zens' U~ilit1~s Co.' v .. 

Sup~'rior Court, supra, a.t p. 812). 

We undoubtedly have power, as well as the duty, to provide 

a pro<:ecural path that will lead to an award of compense.tion just 

and £~ir to the parties concerned. If due to procedural delays or a 

record that suggests the inapplicability of certain statutory' provI­

sions the parties might be foreclosed from offering material and 

relevant evidence on their respective claims., ~Ne are still required, 
" 

in reaching our finding of ju:;t compensation, to arrive e.t ·that result 

by fair and reasonable procedures. 

The Company) in its motion,. has suggested three possible 

procedures in light of the lapse of ttroe that, adm!ttedly, has 

occurred since the filing of the C1tyTs petition. All of them are 
, 

based on its assertion, for which it has as yet offe=ed no evidence, 

that its properties have substantially increased in value since 

A~ril 24, 19&7. 10 foreclose the offer of such evidence, either in 

the original or supplementary proceedings as requested by the· City, 

in our opinion would not only lay our award open to constitutional 

attack, but also would largely.nullify the effort and expense alreeciy 

incurred, as well as that which will necessarily be ineurred:" until 

the conclusion of the ease. 

We are of the opinion that the substential rights of the 

City and the Company would be preserved by ~llo~ng the Company 

·c~ p=escnt ev'idence of w~~t it asserts to. be the increased v~lue 

of it~ properties betwce~ April 24, 19$7 ~nd Doccmber 16, 1969 

during the course of the original proceedings herein, which 

are now scheduled to res'Ume on August 31, 1970. The City, and 
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the staff if the City so requests, will of course have full' o:pportun1t~: 

prior to submission of the original proceeding, to challenge the 

Company's showing on :;l.!Ch incr~a.sed value, a:; well as any other evi­

dence or argument offered by the Company in support of its claims. 

I:, after the o=iginal award to be made herein, supplementary proceed­

i-c.gs, pursuant to Sections 1417-1419 of the Public Utilities Code, 
I 

are deemed necessary by either or both of the pe.rt1es, such proc(!e.d­

ings can ta!<e their usual course. 

We conclude that toe Comp~~yfs motion, to the extent that it 

requests dismissal of the petition herein, shoT.:ld be denied. Insofar 

as the motion requests, as alternatives to dJ.sm1ssal, an opportunity 

for the Company to offer evidence, either in the original proceeding or 

in supplementary proceedings herein, of increased value alleged to 

Mve e.eerued to its property between April 26" 196,7 and. December l6, 

1969, the motion should be granted as hereinabove 1ndicated. 

IT IS HEREBY ORDERED that the motion filed herein by South­

'West Water Company on January 27, 1970, to dismiss the petition of the 

City of Riverside filed herein on April 24, 1967, is denied. Said 
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motio:."l, however, is granteel, in part,. in accordance with Ccmmiss1..on's 

conclusions set forth in the foregoingop1nion. 

~y of 

The effective elate of this order shall be the clate hereof. 

Dated at ___ San"",=-.:.Fr_A:::.n~e.:.:.:i~~eo,--__ ,. Cs.li£o::'nia,.. this __ 4. .... ::a.;,;;' .;..1,) __ 

AUGUST' , 1970. 

,III .... , 
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' . • 

Commissioners 

Comm1!lS1oner Vernon L. Sturgeon. being 
noco~sarlly ll:osent. did ncpt..pert1c1pate 
in tho d1spo:1t1onot tJ.l1S'·pro,ceed1z1&.. 


