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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Petition of the CITY OF RIVERSIDE, ;

a Mmicipal Corporation, to have |

fixed the just compensation to be )

pald for the Water System of the Application No, 49307
Southwest Water Company existing (Motion to Dismiss -~
within and adjacent to the boun- - Filed January 27, 1970)
daries of said municipality, A ‘ :

Howard M. Downs and Stephen Tennis, of Howaxd,
Prim, Smith, Rice and Downs, for Southwest
Water Company.

Leland J. Thompson, City Attorney, for City
ox Riverside,

ORPINLION

Southwest Water Company, asserting prejudice and deprivation
of its constitutional right to just compemsation because of alleged
dilitory tactics by the City of Riverside in bringing this case to
trial, has moved to dismiss the City's petition, f£iled herein on |
April 24, 1967. In the altermative, the Company subwmits that the
Comxission's initial ox supplementary award must refleci&the increased
value of its property alleged to be due to inflationary érends dufing
the two and one-half year period between the £iling of the petitioﬁ and

the commencement of the City's f£irst significant showing om. December 16,
196¢.

The motion was argued and submitted on June 4, 1970, before

Examinexr Grego:y. The record shows that the City, following presenta-
tion, on March &4, 1969, of direct testimony by the staff on studies.
prepared at the City's request and preliminary testimony by the City's

land appraiser on his report (first made available to the parties oaly
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that morning), requested further time to complete and distribuse its
other reports, The case then went off calendar'and, aftér a tentative
resetting in Octobér, 1969, was reccnvened on Decembex lé, 1969 for
resumption of the City's direct showing. After cross-examination of
the staff and City witnesses duriag February and April, 1970, the City
completed its direct presentation om April 21, 1970. The motion to
dismiss was thereupon submitted, subject to later cral argument, and
the case was continued to August 31, 1970 for pré;entation-of the
Company’s evidence.

The Company, arguing the motion, submits that unless the
Commission's award, either initially or im the supplementary proceed-
ings provided by Section 1417 of the Public Utilities Code, reflects
the alleged increased value of its property during the period between
the filing of the petition and the date of the first significant
commencement of the City's presentation (Decexmber 16, 1969), it will
culfex prejudice and its comstitutional right to just compensation will
be violated as the direct result of the City's alleged failure éo pros~
ecute diligently its petition,

The City, responding to the motion, has referred to the |
Company's challenge to the Coﬁmission's assumption of jurigdiction of
this case in the show cause procecding, heard on July 25; 1967 follow-
ing a postponement at the request of the Company’s counsel, in which
the Company bhad moved to disqualify the Commission for alleged-bids‘and
had dexanded a jury trial for the ascertaimment of just compemsation.
That motion was denied and the Commission toock jurisdiction of the case
on Jonuexy 16, 1968 (Decision No. 73615>° The City, further, poin:s

out that the studies it had requested to »e made by the staff were

actually commenced, after preliminary‘arrangements, on July 15, 1963,




A,49307 EW

and were completed and distributed on January 24, 1969, and that follow-
ing the brief hearing on March 4, 1969 the City advised the staff, by
letter dated June &4, 1969, that an agreed settlement of‘the case did
not seem probable and that, accordingly, it seemed appropriate to sched-
ule further proceesdings, The City further asserts that because of
illness, vacation schedules and other matters, it was agreed between
the parties that proceedings would commence in October,’1969, but that
due to diverse circumstances, inclﬁding illness of several of the City's
consulténts, the City was not prepared to proceced in October and,
uvitimately, the date of December 16, 1969 was agreed upon for resump-
tion of the hearings, |

The City asserts it had no control over the foregoing

sequence of events. It argues that as Section 141l of the Public Uti-
lities Code fixes the valuation date as of the date of £iling the
petition, Section 1249 of the Code of Civil Procedure (cited by the
Company in support of its alternative request to change thervaluation
date to the date of hearing) and other eminent dom#in provisions of.
that Code are inapplicable to this proceeding. |
Responding to the Company'é other altermative request, the
City urges that Section 1417 of the Public Utilities Code does not
pexmit the Commission to comsider, in the supplementary proceedingsr
therein provided, "appreciated value" of public utility propertieé.‘
The City contends that the legislature, when it enacted the statute
(now Public Utilities Code, Secs. 1401-1421) providing an”"alterﬁacive
and cumulative and not exclusive" procedure for acquisition of public
utility properties by political subdivisions, obviously hed in
nind, iz adopting Séczion 1417, the uaigue and privileged statis
of & privately owmed public vtility, and "éccordingly determined

zhat only depreciation-andldeteriorétion.wns a propér'
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economic cons.deration by the Commission in applying said‘Seccioﬁ
1417" (Cpposition to Fotion, p. 5). The City concludes its written
response with the assertion that even 1£ Section 1417 be conceded
some relevance to the question of Increased vaiue, the Company’s
motion, on that Lssue, is both premature and lacks the verification
required by that section. The City requests denial of the motioﬁ to
dismiss the petition and rejection of the Company's alternative re=

quest for coaslideration of {ncreased value of its properties-'

The Company, in 1ts reply to the City's respomse, asserts

that the City has tacitly admitted that the motion to dismiss is
well-founded, not only by its faillure to\dispute the Company's.con-
teation that the value of itc property has imcreased greatly during
the period of delay and that valuatiom of that propert& as Qf the
date of £iling of the petition would result in "extzeme prejudice”
to the Company, but also by the City's fatlure tovrespond £0 numerous
authorities, cited by the Company, which tend to the view hat pre-
judice resulting from fallure diligently to prosecute a condemnation
Aaétion raises serious constitutional issues.

The Company, replying specifically to the City's coﬁ:entﬁon
that the alternmative procedures of a change in the valuationAdate or
the use of supplementary proceedings are not available for the pur-
pose of showing appreclated property values, submits that the;City s

1litory tactics and the consequent prejudice to the Compahy are -
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"acﬁs" or "occuxrxences” that require a supplemental award.l/lAssérting
that this case presents a unique situvation that could not have been;
antiéipated by the legislature, the Company urges that both the Comr
mission and the Superflor Court, in making condemnation awards in
public uvtility cases, have inherent power to provide for just com~
pensation throcugha "sensible interpretation"” of the statute, c¢iting,

to that effect, Citizens' Utilities Co. v. Superior Court, 52 C. 24

805, 81l (1963). Also, with respect to supplementary proceedings, the
Company contends, citing City of North Sacramento v. Citizens' Uti-
lities Co., 218 C.A. 2d 178, 191 (1963), that the Commission, in

addition to its powex, pursuant to Section 1417 of the Public Uti-

lities Code, to make adjustments for "bettcrments”, "depreciation"
or "deterioration" to the system during the entire period untii the
City takes possession, also has full power to revise the orxiginal

awaxrd upwards or downwards if it finds that, "by'reason'of‘bther‘acts

end occurrences subsequent to" the date of £iling of the origimel peti-

tion, falrness te the parties in the award of just compensation so

requires.

1/ Sectfon 1417 of the Public Utilities Code provides, in substanuce,
that within 30 days subsequent to the entry of judgment by the |
court in an eminent domain proceeding, following ~ and required to
be based on - the Commission's original award, the ownexr and the!
poiitical subdivision mey file ver%fied ¢ross petitions with the
Commission to increase or decrease the original award by reason
either of specified Litems or of "other acts and occurrences'
subsequent to the date of filing of the original petition for just
compensation. The section also provides that 1if both such peti-
tions are filed, the Commission may consoiidate them for hearing
and decision. Section 1418 provides for fixing the extent of
increase ox decrease ir the original awerd, and Section 1419
provides for transmittal of the Commission's finding to the court,
which L5 required to modify 1ts origimal judgment accordingly.

h
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The Company, both in its writtem and oral argﬁments, has
emphasized that 1f the Commission does not dismiss the petition out-
right, subject to refiling by the City only on a showing that it i1s
able and willing to proceed diligently, then it must exercise its
inherent power, in oxder to avoid serious constitutional issues, to
give effect in its award to tho Company'c assertiom of ia-
creased value of its property since the date of the £iling of the
City's petition. Although the Company seems, in its request for

alternative relief, to have leaned toward supplementary proceedings

as thefpreferred procedure, both its written and oral presentacibn

indicate that either a change in the valuation date or supplementary
proceedings would be acceptable in lieu of dismissal of the petitiom,
provided the Commission gromts it some form of reiief as prayé& for
in the motion.

There 1is no doubt but that this proceeding has pursued a
leisurely course from its inception, om April 24, 1967, to the com-
pletion of the City's direct showing on April 21, 1970. Although
the Company has pointed to the City's "dilatory tactics” as the cause
of whatever delays have occurred, its submission that "a review of
the vecoxd in this case will establish that the delay has been unrea-
sonable and has been primarily attributable to Riverside's lack of
diligence™ (Reply Memoxandum, p. 1 ~ emphasis ours), permits ué\to
infer - and our review of the record so disclosez - that delayS'fof
reasons other than the City's lack of diligence have,occurred;

it is not unheard of, in a case aS‘vigorously'conteSted 2s
this one has been - and premises to be until its conclusion ~in
which substantial mometary interests and complex legal theo:iés ané
issues are involved at every stage, for such a proceed:ngAto nove

at a pace that some might describe as inoxdinately slow. Thi$ 
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Commicsion, however, is fully aware that its compensation cward must

be "just™ 1f it is to escape being struck down by the constitutional

mandate, which 1s self-executing (see Citizens' Utilities Co. V.
Superior Court, supra, at p. 812). |

We undoubtedly have power, as well as the duty, to provide
a procedural peth that will lead to an award of compensation just
and fair to the parties concerned. If due to procedural delays or a
record that suggests the inapplicability of certain statutory provi-
sions the parties might be foreclosed from offering material and
relevant evidence on their respective claims, we are still required,
inxreaching our finding of just compensation, to arrive et that result:
by fair and reasonable procedures.

The Company, in its motiom, has suggested three possibie
procedures in light of the lapse of time that, admittedly, has
occurred since the f£iling of the City's petition. All of them are
based on its assertion, for which it has as yet offered no evidence,
that its properties have substantially increased in value sipce
April 24, 1967. To foreclose the offer of such evidence, either in
the original or supplementary proceedings as requested by the City,
in our opinfion would not only lay our award open to constitutional
attack, but also would largely.nullify the effort and expense alresdy
irncurred, as well as that which will neeessarily beineuxredéuntil

the conclusion of the case.

We ave of the opinion that the substential rights of the

City and the Company would be-preserve@ by‘ellowing the Company
To present evidence of.whac 1t asserts to be the increased value
of its propertics between April 24, 1967 and December 16, 19569
during the course of the original proceedings herein, which

are now scheduled to resume on August 31, 1970. The City, and

-7
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the staff if the City so requests, will of course have full’ opportunitv
prior to submission of the orxiginal proceeding, to challenge the
Company's showing or such inereased value, as well as any other evi-
dence or argument offercd by the Company in support of its claims.

1€, after theoriginal award to be made herein, supplementary p?oceed-
irgs, pursuant to Sections 1417-1419 of the Public Utilities nge,

are deemed necessary by either or both of the perties, such'progeed-
ings can take their usual course.

We conclude that the Company’s motiom, to the extent that it
requests dismissal of the petition herein, should be denied. Insofar
as the motion requests, as alternatives to dismissal, an oppoitunity |
Zoxr the Company to offer evidence, either in the origihal proéeeding or
“n supplementary proceedings herein, of increased value alleged to
have eccrued to its property betweenm April 24, 1967 and December 16,
1969, the motion should be granted as hereinabove indicated.

IT IS HEREBY ORDERED that the motion filed herein by South~

west Water Company on January 27, 1970, to dismiss the petition of the
City of Riverside filed herein on April 24, 1967, is denied. Saic
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motioa, however, is granted, In part, in accordance with Commission's

conclusions set forth in the foregoing opiniom.

The effective date of this order shall be the cate hereof.

Dated at Ban Fransiseo
AUGUST ~ | 1970.

Commissioners

-

Commissioner Vernon L. Sturgeon, being
nocossarily abdsent, did not .participate
iz the disposition of this ‘proceeding.




