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Decision No. _'_7_7_6_1_'3_, _. ___ _ 

BEFORE THE PUBLIC UTILITIES COMMISSION OF TEE S~TE OF CALIFORNIA 

Application of the State of california ) 
Department of Public Works for an order ) 
authorizing the relocation of an exist- l 
ing crossing and the construction of two 
crossings at separated, grades whereby 
Interstate Route 5 will be carried over 

Application No. 50471 

the tracks of The Western Pacific P~il- ) 
road Company at Deuel and over the tracks ) 
of the Southern Pacific Company's West ) 
Side San Joaquin Valley Line approximately ) 
5 miles southerly of Deuel, referred to ) 
as ''Deuel Overhead" and "State Route 5/33 ~ 
Separation and Overhead." ) 

Melvin R. Dykman and David R. Frederickson, for 
State of C3lifornia Department·o~ublic Works, 
applicant. 

Harold S. l~ntz, for Southern Pacific Transportation 
Company,~ respondent. 

Elmer s~ostrem~ Counsel, and Kenneth G. Soder.lund, 
for t e Commission staff. . 

SUPPLEMENTAL OPINION 

By Decision No • .75812~ an interim order issued ex parte on 

June 24~ 1969 in this proceeding, State of California Department of 

Public Works (Dep~rt~ent) was authorized, among other things~ to 

relocate au existing crossing ~t grade of le~n Road across the 

West Side S3n Jo~quin Valley main line ~rack of Southern Pacific 
2/ 

!ransportation Company (Southern Pacific) near Lyoth.- The former 

crossing was designated CrOSSing No. BA-88: .. 2; the relocated crossing 

is designated Crossing No. BA-88:.l .. 

2:/ 

'the former soudicrn Paci:f'"ic COmpany, wEIch was the pa.rty appe.o.z~,T.'!Z 
.at the hearing, was merged into Southern P~cific Transportatio~ 
Cotn?any on November 26, 1969 Clnd has ceased to exist.. . 

Decision No. 75812 also authorized the Dep~rtment to elimin.o.tc ~ 
nearby existing private c:'ossi:lg olt grll.CC (Crossing ~o. BA-SS.37); 
to construct a crossing at separ.o.tcd gr~dcs of Interstate Route 5 
over s-;id West Side, San Joequin \".,,::'ley mo-:n :'ine tr,2ck,near Lj"o~j~ 
(Cros~l::~e No. E!-.. -88, .. 2-A); ::td 1;0 ~o' .. "!st::uct ~ :ross.it:.;; Sri: scpar.at~d 
gr.o.~cs o~ r.nte:o:atc Routo 5 07~r ~~c ~in li~e treck o~ 7.be 
'V:estcz:n Pecifit;: Railr.caJ CO:o.Pll:LY (Ttfczter:1 P~eific)- t:c.sr '!:::3ey 
(Croc:-;ing r,c .. 4,,-76. 7-A) .. .. 
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Snid Decision No. 75812 stated that Department and South~rn 

Pacific had been unable to agree as to the maintenance cost apportion­

ment of-the grade crossing protection to be installed at the relocated 

Lehman Road crossing and that such apportionment should be determined 

by further order, after heari~~, pursuant to the provisions of 

Section 1202.2 of the Public Utilities Code. The pertinent sentence 

in that section reads as follows: 

"Iu a.pportioning the cost of maintenance of automatic 
grade-crossing protection cons eructed or altered after 
October 1, 1965 under Section 1202, as between the railroad 
or street railroad corporations and the public agencies 
affected, the commission shall divide such maintcn2ncc cost 
in the same proportion as the cost of such automatic grade­
crossing protection is divided." 

Public hearing was held before Examiner Bishop at Tracy on 

November 13-, 1969" With the filing of reply brief's the mztter was 

taken une~r submission on December 29, 1969. 

Evidence was presented by applicant through an assistant 

bridge engineer in charge of agreements and by Southern Pacific 

through its public projects engineer-signal. The evidence was brief, 

being only that deemed necessary by the p~rties to establish ~he 

basic facts. Briefs were filed by the Department, by Southern Pecific 

and by counsel for the CommiSSion's staff. 

The record shows that Interstate Highway 5- will pass, at 

separated grades, over the Southern Pacific track and over State 

Route 33 at the approximate location of the lehman Road grade c:os-­

sing; that, as a consequence, it will be necessary to relocate said 

l~tter e~ossing a short distance northerly of its present pOSition; 

that the exist1~g p=otect1on at said crossing consists of two Standard 

No. 1 crossbuek signs; and that the p~oteetion at the new crossing 

will consist of two Standard N~. 8 flashing light signals augmented 

by automatic gate arms. 
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Thc record further shows that Federal funds arc being 

used for the project in question; that agreement has been reached 

be~Acen the Dep~rtment and Southern Pacific which provides that 

10 percent of all construction expense, including that of construct­

ing and instDlling the crossing protection at the new Lehman Road 

crossing, will be borne by Southern Pacific and 90 percent by the 
37 . 

St~te.- As hereinbefore stated, the parties are not· in agreement 3S 

to how the maintenance costs of the crossing protection at the 

relocated Lehman Ro3d crossing i$ to be apportioned. 

I~ is the pOSition of the Department that the Commission's 

decision in the so-called Lassen case (Decision No. 72750 dated 

July 11, 1967 in Application No .. 48849, 67 CPUC 375; affirmed on 

rehearing by Decision No .. 73985, elated April 16, 1968, 68 CPUC 198) 

must govern the dispOSition of the matter at issue.. That proceeding 

likewise concerned relocation of a grade crOSSing, together with 

upg:ading of crossing protection from crossbuck signs to flashing 

light stgnals augmented by automatic gate arms. It likewise involved 

the use of Federal funds, and in accord~nee with the Federal require­

ment, the agreement between the public body and the reilroad provided 
i 

that construction and installation costs of the improved protection 

should be borne 90 percent by the former and 10 percent by the latt~r .. 

In Decision No. 72750 the Commissicn:. held: 

"If cotlStruction costs .are not apportioned by the 
CommiSSion, then Section 1202.20£ the Public Utilities 
Code is not applicable and the Commission may exercise 
its inherent power to ~pportion ~in~enance costs in any 
manner that it deems appropriate." 

]J Agreement as to apportionment of construct~on costs is in 
accordance with Policy snd Proccd'..n:e Memor.andum 20-10, .as 
zme-::.ded) of the United States Department: of Commerce, Bureau 
of Pub:ic Roads, which requires that where Federal funds are 
utilized cost of construction and installation sha·ll be 
divided 90 percent to the public body 3nd 10 percent to the 
=ailroad. 
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The Commission ~hen made ~he following finding: 

The basis for the foregoing finding is set forth in'said 

Decision No. 72750 in the following language: 

"Although Section 1202 of the Public Utilities Code 
gives this Commission exclusive jurisdiction over grade 
crossings the Legislature through Section 820 of the 
St:."cets and Highways Code has agreed that work performed 
on Federal-aid projects shall be in accordance with Federal 
laws and regulations,.. Section 820 of the Streets and 
Highways Code provides: 

'The State of California assents to 
the provisions of the Federal Highway Act, 
as amended and supplemented. All work done 
under the proviSions of said act or other 
acts of Congress relative to federal aid, 
or other cooperative highway work, or to 
emergency construction of public highways 
with funds apportioned by the Government of 
the United States, shall be performed as 
required under acts of Congress and the 
rules and regulations promulgated thereunder. 
Laws of this State inconSistent with such 
laws, or rules and regulations of the 
United States, shall not apply to such work, 
co the extent of such inconsistency_ This 
further re-enactment of this section is for 
the purpose of bringing the assent of the 
State of California to the provisions of the 
applicable federal statutes up to the effective 
date of this amendment.' 

"In addition, Paragraph (b) of § 1 .. 25 of 23 Code of 
Federal Regulations provides: 

'(0) Applicab!litv of State laws. 
State laws pursuant to WElcn contributions are 
imposed upon railroads for the elimination of 
hazards at railway-higbw~y crOSSings shall be 
held not to Apply to.Feeeral-aid projects.' 
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HIt is clear" therefore, that Federal funds cannot 
be used for the crossing unless the apportionment of 
construction costs is in accordance with the Federal 
formula. To this extent it would appear that the 
Federal Government has preempted the field. However, 
application for Federal' funds may be initiated either 
by an agreement between the parties or by an order of 
the State public utility commission. Paragraph (3) of 
§ 1.25 of 23 Code of Feder.al Regulations reads as 
follows: 

'§ 1.25 Railway-hip:hway crossing projects. 

'(3) Requirements for agreements or orders. 

'Before a project for the elimination 
of hazards at a railway-highway crossing 
shall be approved for construction with the 
aid of Federal Funds" irrespective of the 
Federal share of the cost of such construc­
tion either (1) an agreement shall have 
been entered into between the State highway 
department and the r3ilroad concerned, or 
(2) an order authorizing the project shall 
have been issued by the State public utility 
commission or other agency or official having 
comparable powers. Such agreement or order 
shall contain provisiOns specifying respon­
sibility for and pertinent details concerning 
construction, maintenance, and railroad 
contribution relating to the project, which 
subject to 23 United States Code, section 130, 
and other applicable Federal law, conform to, 
and are not inconsistent with, the policies, 
classifications of projects and procedures 
prescribed by the Administ~ator. In extra­
ordinary cases" where the Administrator finds 
that the circumstances are such that requiring 
such agreement or order would not be in the 
best interest of the public, projects ma1 be 
approved for construction with the aid of 
Federal funds without requiring such agreement 
or order prior to such approv~l, provided' 
provisions satisfactory to the Administrator 
may have been made with respect to constructions 
relating to the project. t

" 

After oral argument on rehearing before the Commission 

~ ~ tbefindings and conclusions of Decision No~ 72750 were 

affirmed in Decision No. 73985" above. In i: the Commission 

amplified certain points and enlarged upon the reasoning for its 

apportionment of maintena:nee. costs. It said: 
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"!be Railroad contends that, since the Commission has 
exclusive power to· ' ••• determine and prescribe ••• 
~he terms of installation, ••• ' (Public Utilities C04C 
§ 1202) that we must exercise our jurisdiction. This 
argument is open to ~NO objections. First, there is 
considerable doubt that we have jurisdiction and $~cond 
~ssuming that we do have, it is not mandatory to exercise 
it. 

tiThe Commission cc:'t.tl.inly does not have 'exclt:sive' 
jurisdiction where Federal funds are used bec~use the 
Federal St~tute itself wipes out the Commission's 
jurisdiction almost completely. It is obvious th3t the 
intent of the Federal Legislation is to pay for everything 
from its own funds. The ten percent is nothing morc than 
a nominal or token contribution whose purpose it is to 
avoid w3ste of Federal funds. Under Section 1202 of the 
Public Utilities Code we can and do apportion 100 percent 
to railroads in some cases, 100 percent to public bodies 
in others and anything in between. 

"The· Code of Federal R.egulations has provisions 
designed to implement the p:ovisions of the Federal Code. 
One of these, 23 eFR § 1.2S(b) provides: 

f(b) A~plicability of State laws. 
State laws pursuant to which contributions are 
imposed upon r3ilroads for the elimination of 
haz:lrds :It railway end highw.:lY crossings shall 
be held not to apply to Federal aid projects.' 

HIt will h:!ve been noted that Seetion 820 of the Streets 
and Highways Code accepts not only the provisions of the 
Federal Code but rthe rules and regulations promulgated 
thereunder'. It is the view of the Commission that 
Section 1202 is ~ rState law' of the type to which the 
Federal Regulation is intended to apply. It therefore 
follows tb2.t Sec'::ion 820 of the Streets and Highways Code 
has made the language from Section 1202 of the Public 
Utilities Code quoted above inapplicable. ft 

,. 

Following the issuance of Decision No. 73985, Southern, 

Pacific filed a petition with the california Supreme Court for a writ 

of review (S.F. No. 22603). This was denied, as W4.S also a petition 

for rehearing which the railroad subsequently filed with the Court. 

In the light of the above rec;i.tals relz.tive to. the Lassen 

easc~ the Department argues thAt Section 1202.2 is not applicable to 

the instant proceeding. ~nd t~t the Commission is free to apportion 

the maintenance costs of the crossing protection at the relocated 
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Lehman Road crossing on whatever basis it concludes to be re4sonable 

ana proper. The Department urges ehe Commission to make such 

apportionment 50 percen~'to Southern Pacific and SO percent to the 

Department, as was done in the Las.sen matter. This basts, . the 

Department points out, bas been observed for sever~l years past '~n 

apportioning maintenance costs of improved crossing protection. 

The interim order (DeciSion No. 75812) in this proceeding 

states that construction and abolishment expenseo£ crossings and 

in$tallation expense of automatic signals shall be borne in accordance 

with agreement to be entered into between the parties relAtive thereto. 

The order further provides that, should the parties £3il to agree, 

the Commission will apportion the eost of construction, sbolisbmene 

and installation by further order. It is the pOSition of the Depart­

ment that such statement does not constitute an 3?port1onment of costs 

by the Commission, and that this fact, together with others herci~­

before recited place this proceeding, insofar as it relates to the 

Lehman Road crossing, on all fours with the Lassen case. 

As mentioned earlier in this opinion, the interim order 

(Decision No. 75812) provides that ap~ortionment of tludnteuance costs 

of the improved crossing protection shall be determined by further 

order, after he.'lring, pursuant to the provisions of Section 1202.2 of 

the Public Utilities Coder_ It is the position of the Department that 

the Commission has not, by such language, actually ordered apportion­

ment of maintenance costs. The Department further contends that the 

Commission w~s in error stating that said apportioncent would- be 

made pursuant to Section 1202.2, since the Commission has held 

(in toe Lassen ease) t~t Section 1202.2 is inapplicable in those 

instances ~here Federal funds ~re csed in construction of automatic 

grade crossing protection. 
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It is the contention of Southern Pacific that the circum-

stances presented in the Lassen case are not the same as those in 

the instant proceeding and that, therefore, the conclusions to be 

reached by the Commission in th~ former 4re not governing in the 

proper aisposition of the latter. The %ailroad points out that the 

question in the Lassen case was whether the Commission must include 

in its final order a provision covering the apportionment of 

installation costs for automatic protection or whether it might 

re~in silent ns to such costs and provide only for apportionment of 

~inte~~nee costs. In the instant proceeding, the railroad contends, 

the Commission has, in effect, already ordered apportionment of 

construction costs in ordering that apportionment of such costs shall i 

be that sgreed upon by the parties. The record having shown that 

agreement between the parties having provided that eost of construct­

ing the automatic grade crossing protective devices shall be aividea 

90 percent to the applicant and 10 percent tQ Southern Pacific, the 

Commission has in effect ordered such apportionment. And, since the 

interim order provides that apportionment of maintenance eosts shell 

be determined pursuant to tbe provisions of Section 1202.2 of the 

Public Utilities Code, it follOWS, says the r311ro~d, that the 

maintenance costs likewise must be apportioned 90 percent to 

applic4ut:, and 10 percent to it. 

Southern Pacific further argues tha~ the precedent to be 

followed in the present proceeding is found in Decision No. 76076, 

d~ted August 26, 1969 in Application No. 50790, the so-csl1ed 

"Stockton" case. That decision is an interim order, authorizing 

the closing of crossiugs, the reconstruction of other crossings and 

the construction of new crossings, over four different railroads, 

including Southern PaCific, in the City of Stockton. 

-8- , 
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Decision No. 76076, asserts Southern Pacific, is applicable 

to the present procedure in all ~terial respects. In both proceed­

ings federal funds nrc involved, in both the Commission has orccr~d 
" 

• that construction costs shAll be divided in accordance with agree~ents 

between the parties and in both the parties h~vc entered into 

agreements apportioning cost of constructing grade crossing protective 

devices 90 percent to the department and 10 percent to the railroad. 

The only way in which the Stockton case differs frocn the­

situation before us~ says Southern P~eific, is that in the former 

the Commission has, in its interim decision, ordered that maintenance 

costs shall be apportioned in accorclance with Section 1202'" 2 of the 

Public Utilities Code (without reference to a further hearing, as 

in Decision No. 75812 in the present m.'ltter). Soutb.e:-n Pacific seeks 
4/ 

the issuance of a like order here.-

Finally, Southern Pacific contends th:lt: the decisions· in 

the 1..:lssen case a::-e clearly erroneous' and should be abrogated. the: 

arguments advanced by the railroad in support of this: position, it ' 

appears, are substantially the same as those which it employed in its 

petitions for rehearing before this Commission and in its petitions 

addressed to the State Supreme Court relative to those decisions. 

EI We eake official notice of th~ fOllowing facts: 6n December i7, 
1969. the Department filed a petition in Application No. 50790 
(the Stockton case) seeking ~odification of Decision No. 76076 
by deleting therefrom the provision referring to Section l202.2 
for apportionment of msintenanee costs and requesting t1:-..at such 
costs be apportioned by furtber order. No action has been taken 
es yet on that petition. Two supplemental orders in Application 
No. 50790 were issued on December 2, 1969 3nd MArch 10, 1970, 
rcspectively~ They Simply authorize operation of trains over 
the ~£fected tracks under temporary conditions. No final orde: 
112$, as yet, been icsued in the procee~ing in question. 
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In its brief the Commission's st~ff stetcs th3t the only 

issue in the inst~nt proceeding is whether the Commission is bound 

under Section 1202 .. 2 of the Public Utilities Code to 4pportion 

maintena~ce costs of the relocated Lehman Road crossing protection 

in the same proportions as :he construction costs of said 

protection. The s·taff cites the Lassen decisions 8S being the 

proper precedent and follows the same general line of argument as 

employed by the Department in its briefs .. 

The staff concludes that inasmuch as the construction of 

the involved automatic protection ca~not be apportioned by the 

Commission, since such apportionment has been preempted by federal 

law, Section 1202.2 of the Public Utilities Code is not applicable 

end the Commission should appor.tion ~intenance·costs betwe¢n the 

parties on a 50-50 basis as a matter of Commission policy. 

Discussion. Findtn~s and Conelusions 

The first point to be settled is whether the Commission in 

Decision No. 75812, the interim order in the instant proceeding, 

actually apportioned the costs of installation of the crossing 

protection at the relocated Lehman Road crossing. It is clear to 

us that the words rr ..... installation expense of D.utomat1c signals 

" 

shall be borne in accordance withagreeoent to be entcred into bctween 

the parties relative thereto, •••• " manifestly do not constitute 

apportionment by the Commission, and cannot reasonably be construed 

to be such,merely because the Commission's order contains the words 

in question. (Emphasis added.) This conclusion is reinforced, 

moreover by the sentence in the order which immediately follows that 

in which the above-quoted words are fo~d. Said sentence reads in 

;>art as follows: "Should the parties fail to Ag'cce, the Commission 

will apportion the cost of ..... installation by further order." 
, 

(EmphaSis added.) As a matter of fact, the record clearly shows 
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that in & crossing project where federal funds are involved 

~pportionmcnt of ir~tallation expense on the 90 pcrccnt-10 percent 

basis is automatic under t~c federal law, else the federal funds 

will not be forthcoming. 

In the light of the foregOing, the conclusion is reached 

that the Comm!ssio~ ~s not cpportioncd the in$~~llation costs of 

the crossing protection at the reloc~ted Lehman ~&d Crossing. Thus, 

ir. this respect, as well as in others, the present proceeding 

p~r311els the Lassen case, in which the Cocmission rcfrsinedfrom 

~pportion1ng costs of installation. 

This brings us to the question of the validity of the 

~s5en decisions as & precedent in the ~tter now presentee for 

decision. As hereinbefore stated) in Decision No. 73985 in the 

Lassen case the Commission on rehe~ring affirmed and upheld Decision 

No. 72750, the original decision di~ec~ed e~ the question of 

apportionment of costs, in tb4~ proceeding. Petition of Southern 

P~cific for writ of review w~s denied by the C3liforni~ Supreme 

Court and petition for rehearing was denied. In the light of that 

history it is clear that we l~ve a well-founded precedent in the 

Lassen decisions for the conclusion properly eo be reached with 

respect to the question here at issue. 

In the Lassen decisions the Commission concluded that ~here 

apportionment of construction and installation of improved crossing 

protection are accomplished with the aid of federal funds and the 

Commission consequently docs not apportion said cost$1 then 

Section 1202.2 is not applicable and 1 under the circumstances 1 the 

Cocm1~sion may r'exereise its inherent power to ~pporeion maintenance 

costs in any manner that it deems appropriate." However 1 the 

Commission has already stated in the interim order in the present 
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proceeding that, after hearing, apportionment of maintenance costs 

shall be determined by further order, pursuant to the provisions of 

Section 1202.2 of the Code. It appears that the reference to 

Section 1202.2 has been "stock" language in orders relating to 

apportionment of grade crossing protection costs since the enactment, 

itl. 1965, of Section 1202 .. 2. In the light of the Lassen decisions it 

appears that, in this proceeding at least, in which it has been 

established that federal funds are involved, such stock language is 

imprO'per, and that the portion of Decision No. 75812 in question 

shoulCi be am.ended by eliminating reference to Section 1202,2. 

Under the circumstances, the basis of apportionment of 

improved protection maintenance costs utilized in the Lassen case 

aud generally observed by the Commission for sever3l years past in 

comparable situations appears to be fair and reasonable· for the 

relocated Lehman Road crOSSing, that is, 50 percent to the railrond 

and 50' percent to the Department. 

We find tha. t: : 

1. The Cotnm1ssion. did not, in Deeision No. 758l2, in this 

proceeding, apportiou iustalla.tion expense of the crossing protection 

at the relocated t.eh1ll8.n Road grade crOSSing. 

2. The pertinent circumstances involved in the issue before 

/ 

us are not distinguishable from. those which prevailed in the so-called 

"lassen" case (Application No .. 48849). 

We conclude that: 

1. The conclusions reaehedby the Commission in Decisions 

Nos. 72750 and 73985 in said Lassen ease ~re applicable to th~ issue 

before us in the present: proceeding. 
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2. The provisions o~ Section 1202.2 of the Public Utilities 

Code are not ap?licabl~ in apportionment of crossing protection 

maintenance costs at the relocated Lehman Road Crossing. 

3. Decision No. 75812 should be .amend.zd by deletion of the 

reference to Section 1202.2 in the seventh paragraph thereof .. 

We further find that a fair and reasonable divis,ion of the 

cost of maintaining automatic signal prote~tion at the relocated 

Lehman Road crossing is SO percent to the State of California 

Depart~ent of Public Works and SO percent to Southern Pacific; we 

further conclude t~~t the order which follows should so provide .. 

SUPPLEMENTAL ORDER 

IT IS ORDERED that:: 

1. "£he Interim Order (DeCision ~ro. 75812) in this proceeding 

is amended by deleting the words, "pursuant to the proviSions of 

Section 1202.2 of the Public 'Utilities Code" from the sentence in 

which they appear in the seventh paragraph of said order. 

2. Maintenance costs of the,automatic protection at the 

relocated Lehtnan Road crossing (Crossing No. :SA-8S.l) shall be borne 

50 percent by the State of California Department of Public Works and 

50 percent by Southern Pacific Transportation Company: 

The effective date of this order shall be ·twenty days after 

the date hereof'. 

this .LJ:.. "" Dated at 
----------------------------day of _-..;.;A.._UG.;..,;U_S..;.,T ______ _ 


