
JR. 

Decision No. _7...;..,,;.7_6_5_4 __ _ 

BEFORE !HE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

ROGER G. ELLIS, ) 

Comp la.inan t , ~ 
) 

vs. ~ 
HARRY V.. SLACK DOMESTIC WATER SUPPLY 
(A Public Utility); HARRY V. SLACK' 
~nd GZORGE GARDNER., 

) 
) 
) 

Case No. 8757 
(Filed ~anuary 26 7 1968) 

) 
Defendants. ) 

) 

~oger G. Ellis, in propria persona, complaianne. 
Clayson) Stark 1 Rothrock & Mann, by Geor~e G. 

Grover, for Harry V. Slack; Sun ~ He Iycr, 
'by John B. Surr, for George Gardner" Jr .. , 
defendants. ,,- ' 

Jerry J. Levander,for the Commission staff. 

OP'INION .... ---"- .... ~ 

The Commission issued a temporary restraining order herein' 
1/ 

an~ direc'ted defendants to- answer the cOUl?laint by March 5, 1968.-

Comp:ainant, in 1968 a non-resident property o~cr in defendant ' 

Slack~s public utility water system service aree at Calimes3, allegcQ 
-

that defendant Gardner had' agreed to sell certain wells to others 

w!:lo might not continue to supply Slack with water from those wells 

as had been previously agreed between Slack and Gardner. Compla'irumt 

also alleged that the wells had been dedicated to public use and 

sho~ld be subjected to, regulation ~y this Commission~ 

l:/ Decision No .. 7378$, dated Feb:uary 2'7) 1968. 'the restraining: 
o:::-der, by stipulation of the parties, has been continued in . 
effect p~nding further order of the Cot:lmission. Defendants, , 
filed 'citte 1y answers. 
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Defendant Slack has admitted entering into an agreement 

with G.lrdner whereby, following deterioration of Slack's own wells, 

Slack's system had received substantially all its supply of "goo<i"· 

water from Gardner's wells since about July 1, 1965. Slack further 

alleged that Gardner had sold water to the public for compensation 

prior to .and continuously since July 1, 1965; that G.arclncr's.water 

system properties had been dedicated to public use and he is,' 

therefore, a public utility subject to the X'egulatory jurisdiction 

of this COmmission. 

Defct!.dant Gardner has admitted having agreed with Sl.tlck, 

in 1958, for delivery of water, subject to certain conditions, from 

o:nc of the wells (see Exhibit 1 of Gardner I s Answer) ~ He has also 

a.&r.ittedthat he had provided Slack with water from those wells 

~der the terms of that agreement and that he had sold water to others 

for compensation. He alleged that Calimesa Water District, a public 

nist::'ict, since 1967 had operated and now operates "said wells, pipe

lines and appurtenances". Gardner also alleged that any sa.le by 

him of the wells mentioned in the complaint would be made expressly 

s1.lbject to his agreement with Slack. Gardner, by fail:tr..g to den:>" 

certain of Slack's allegetions (Slack's Answer, par. 8), has also 

admitted that he did :lot obtain a certificate of public convenience 

~nd necessity from this Commission before or since constructing his 

"wellz,appurtenant pipelines and facilities", and that he has never 

filed tariffs "for his said water service to the public". 

A hearing held March 14, 1968 at Calimesa before Examiner 

Gregory, at which evidence was received concerning the bac!<:ground 0: 
the controversy - including the fact that the Slack-Gardner contract 

&ted September 29, 1958 had not been executed - resulted in an 
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agreement by counsel, with complainant's consent, to attempt a 

settlement of Slack's water supply problem. The case was continued, 

from time to time, to July 9, 1968 to afford the parties an oppor-
2/ 

tunity to negotiate an appropriate agreement.-

Counsel for defendants, after extensive negotiations, have 

submitted an agreement, dated December 31, 1969, for the Commission's 

authorization. The agreement is designed to assure Slack of certain 

~U3ntities of water from Gardner' swells, and to provide for con

ti~~nce of wa~er deliveries from those wells in the event of a 

contc~plated sale by Gardner of bis water production and other water 

system facilities to Calimesa Water District, a California Water 

District formed in 1963. The agreement recites that substantially 

all of the .o.rea heretofore served with ~~atcr, by G.nrdncr (not i:l~luding 

the Slack land) lies ~thin the bo~ndaries of the District. The 

record discloses that Slackfs customers, numbering about 170 i:l 1968, 

~o not desire to receive w~ter service from the District. 

The agreement, included'in this record as Exhibit 2, 

appears to 'meet Slack's requirements for a potable water supply. It 

prcvi~s, in substance, for deliveries of a continuous flow of not: 

more than 2'5 day-inches PCI' day, subject to Gardner's prior grant, 

~/ The Commission was advised the day before the July 9tn hearing 
that complainant (a resident of Marin County) woul.d be unable to 
appear because of hospitalization for accidental injuries. Due 
to insufficient time for notice of a continuance, a orief hearing 
was held on July 9, 1968 at calimesa before E:.romincr W.::rner, of 
the Commission's Los Angeles office. After non-controversial 
discussions and a report by councel on the progress of their 
se~tlemen~ negotiations, the case ~as temporarily removed from 
t~ calenear. Complein.ant, by advice cUlted February 18, ·1969') 
informed the Commission he w~s no longer a property owner in • 
Slack's service are.:1 (Ex.."l.. 3). The record shows no substitution 
0: parties c:omp::'ain.::.nt. 
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pursuant to a recorded contract dated December 22, 1958, of a right 

to Garden-Air Golf Association to receive the first 50 inches of 

water produced by one of the two wells in Gardner's production system. 

The agreement recites a rate of 81 cents per 1000 cubic feet of 

water ... the rate originally cb,3.rged by Gardner under his former 

arrangements with Slack - with determination of any change in the 

rate to be by mutual agreement or arbitration. 

The agreement expressly provides for mutuality of covenant~ 

=clc.ting to benefits and burdens applicable to· the respective proper

ties, and also recites that it is fo:: the further benefit of and is 

binding upon the parties thereto·~ their successors and assigns and 

other successors in interest with respect to Slack's water system 

and Gardner's- production system. 

The agreemect £urther provides that it is to continue in 

effect: so long as Gardnerts production system is, capable of procucing 

water in commercial <;.uantities; i.e .. , not less than a continuous 

flow of 50 inches, unless Slack shall in any period of three con

secutive years accept from Gardner and pay for in the aggregate less 

tben 1500 d3y-inch'=!s of w:lter, in which case it sh.:lll terminate. 

No :!:urther public hearings appear to be necessary. Accor.d ... 

ing1y" 't,'le now take this case under submission for decision. 

It is cle3r~ from the pleadings and evidence, t:hat the 

primary issue in this case concerns the threatened depr~vation of 

Slack's major supply of potable water. That issue, in our opinion, 

!las been amictlbly settled by t:he two parties directly concerned -

Slack and Gardner. No obstacle to authorization of their agreement 

is presc:1.ted by the change in comp';'<linant 1 s status from that of a 

concerncc p~operty owner in Slack's se:vicc area to that of only a 
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nOminal party to the action. Nor is it necessary, on this ~ecord, to 

determine Gardner's public utility status in order to permit the 

pa.rties to illlplemcnt their agreemer.t. 

The Commission finds that: 

1. Continuance of the temporary restraining order heretofore 

issued herein by Decision No. 73788 is unnecessary. 

2. 'the agreement between defendants Slack and Gardner:, ctated 

December 317 1969 (Exhibit 2 herein), provides for a reasonably 

adequate supply of potable water for Slack's public utility water 

system at Calimesa, california. 
, . 

. 3.... There is no issue of fact or law material to the o::der or 

decision herein other than as set forth in pa.ragraphs numbered 1 and 

2, above, of tbese findings. 

The COmmission, therefore, concludes that: 

1. The temporary restraining order he~etofore issued herein 

should be dissolved. 

2. Defendants Slack and Gardner should be authorized to carry 

out the terms and conditions of their agreement:, Exhibit 2 herc:in. 

ORDER ... - ....... '-
IT IS ORDERED tlla t : 

1. the temporary restraining order heretofore issued in this 

proceeding by Decision No. 73788 is dissolved. 

2. Defendants Harry V. Sleck and George Gardner, Jr., after 

t~e effective date of this decision, are autho:izcd to ce.rry out the 

:~~e and conditions of that certain ~gree~nt between said pa=ti¢s, 
• .. . Do; • .. 'I .. ~66 ~ .. t.. '" ~. • Ga~ed. ... ccmoer~ ... , ).;} '7, oG.""'J.l.o:.t " ner.cl.~. 
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3.. Defendant Slack, within thirty days after the effective date 

of this aecision, shall transmit to the Commission one fully con

formed copy of said agreement, as' executed .. 

4. If defendant Slack, during, anyone-year period after the 

agreement herein authorized takes ~ffect, shall accept from defendant 

Gardner or any successor in interest to Gardner's "production system" 

as d~fined in said agreement, and pay for in the aggregate less than 

1500 <iay-inches of water, said Slack shall notify the Commission, in 

writing 1 of that fact within thirty days after the end of any such 
I 

one-ye~r period. 

S. Except as provided by the order herein, the relief reque"st((!d 

by complainant is denied. 

The effective date of this order shall be twenty days 

afte= the date hereof. 

Da ted at S:ln FraneiaeO this ,: ."/ -~ 
&y of _r_A_UG_U_'S_T ____ , 1970. 
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