Decision Nb-.i:Z:ZZEiiQ o I e

BEFORE TEE PUBLIC UTI’LITIES COMMISSION OF 'I‘HE S@A

NAACP, WESTERN REGION: MEXICAN—AM:ERICAN
POLITICAL ASSOCIATION; NATIONAL ORGAN=- .
IZATION FOR WOMEN; SPANISE SPEAKING/
SURNAMED POLITICAL ASSOCIATION; AMERICAN
G.I. FORUM; NAACP OF SAN FRANCISCO; and
60 REGULATED UTILITY USER-CONSUMERS

on behalf of California’s 4.5 million
ninority user-customers and 10 million
female user-customers, -

chmplainants,’ - o
vs. o ~ Case No. 9090

ALL REGULATED PUBLIC UTILITIES IN-
CLUDING GENERAL TELEPHONE COMPANY OF
CALIFORNIA; SOUTHERN CALIFORNIA EDISON
COMPANY; PACIFIC TELEPHONE & TELEGRAPH
COMPANY; PACIFIC GAS & ELECTRIC COMPANY;
SAN DIEGO GAS & ELECTRIC COMPANY; GREY~
HOUND LINES WEST; UNION PACIFIC RAIL-
ROAD COMPANY; SOUTHERN PACIFIC TRANS-
PORTATION COMPANY; WESTERN PACIFIC
RAILROAD COMPANY; and ATCHISON, TOPEKA
& SANTA FE RAILROAD COMPANY,

Defendants.

OPINION

Couplainants, on behalf of an alleged 12 2 million, user— 11““” -
consumers of regulated utilities, allege that: defendant—utilities‘—fﬁ“w
engage in arbitrary, discriminatory and unlawful practices with j' T
regard to employment of minority groups and females. Such persons;nifhﬁy'
are alleged te be systematically excluded from.the upper echelons :g
of wanagement of these utilities. f g , 'H i

Included within sald complaint are allegations of various
statistics which purport to indicate the percentages of "blacka :
and Spanish surname persons, " and females that are user-cuetomersgafli .
of Califormia regulated public utilities, and the percentage e
they'comprise in the aggregate of the "work force" 1n this State.,f}-f"
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The complaint concludes with a request for-a?“rulIQscalelinvesti;"f"
gation into all employment policies‘of'all”reéulatedﬁcalifornia::gu‘
pudblic utilities.” It further requests the Commission to develop
a "Pive-year Fair Employment Plan that will eliminate every
vestige of discrimination and resultant economic inefricienoy
caused by sald discriminatory employment policies veels and
spells out, in some detail, various aspects of - tne plan including
representation of minorities on the board of directors of eacn
utility, employment of minorities in percentages at every‘level

commensurate with the minority population,in tne area served,;_

and some program to purchase Supplies from minority group business.ﬂ;%rl

Answers to the- complaint were filed by the—named defendants
herein. Motions to dismiss were filed also~by Greyhound Lines
wWest, San Diego Gas & Electric Company, Paoific Telephone and
melegraph Company, and General Telepnone Company. .

These charges of discrimination in employment practices have

‘been made In recent rate cases involving tne Pacific Gas & Eleotricfaﬂ"

Company (P.G. & E.). (See Application No. 50779 in wnich complain—fifl
. ants filed a Petition for Writ of Review of‘Decision No. 75721

an Order Affirming Qnasning of Subpoenas Duces Tecum.f AAWrit of
Review of Decision No. 75721 was denied by tne California Supreme

Court in Calif. Rural Legal Assistance v. P, U C., SF 22668
September 8, 1969) DR |
Similar allegations by Calirornia Rural Legal Assistance
(CRLA) were made in Application No. 51552 (P G & E - Electric |
Rate’ Increase) , Statistics, similar to those in this Complaint,
were presented in a petition in tnat case to review a ruling by
the Examiner which excluded evidence of alleged discriminatory
euployment practi ces of P.G.& E The Eyaminer'e ruling was

affirmed by this Commission on June l6 l970 (Decision Na:h77375)




The Jurisdiction of this Commission is limited to the exer-. ;si“ :
clse of tﬁe powers given to it by the Constitution of this State,f‘wj":"
as implemented by tne Legislature. This. principle has been _ B
reaffirmed in a recent opinion of the California Supreme Court 1n:,fg.»

Ferdig v. State Personnel Board 7L A C. 112 (May 1969) in whioh ,‘”l
the court said.

"It 15 [a] settled principle that administrative’
agencies have only such powers. as. have been conferred
on them, expressly or by lmplication, by ¢constitution.
or statute. (United States Fid. & Guar. Co.. v. Superior
Court (1931) 2IE Cal, 568, 47l Lciting cases); see
Pacitic Tel. & Tel. Co. V. Public Utilities Comm. (1950)
34 Cal.zd 3822 .7 . .; I Am. Jur. Zd AdmInistrative Law, =
§ 70 p. 866.) An administrative agency, therefore, must -
act within the powers confexredupon it by law and may. not
validly act in excess of such powers. CSeeVetAm. Jur;,ed‘
Administrative Law, § 188 PP- 21-22.) |

Turning to a consideration of . the scope of this Commission s,';1

Jurisdiction, 1n Peovle V. western Airlines, Inc., 42 Cal. 2d 621
(1954), tne Caiifornia Supreme Court eaid, at page 63u |

"The [Pubiic Utilities] commission is,thereforefa‘
regulatory body of constitutional origin, deriving '
certaln of Its powers by direct grant from the . ... '
Constitution which created it. (Pacific Tel. & Tel. Co. “
v. Eshleman (1913), 166 Cal. 640 TL37 P. LIIS, Ann.Cas.
1915¢C 522, L.R.A.N.S. 652]; Morel v. Rallroad Com. (1938),
11 Cal.2d 488 (81 P.2d 144];) The Legisliature is-glven
plenary power to confer other powers upon the commission.
Art. XTI, §§ 22 and 23.) As to the scope of those powers
ve look to the leglslation enacted in the exercise of
that power, principally the Public Utilities Code,. and
to the decisions of this court in construing them.: Sueh-
additional powers 'must be cognate and germane $o the .
regulation of public utilities, and when the power~thus
conferred relates to the regulation,of transportation -
companies, 1t must be cognate and germane to the regula—— ‘
tion of railroads or other transportation.companies that
are in fact common carxiers. [Citing. cases.] (Morel v
Railroad Com., supra, 1l Cal.2d 488, uge.) SESTREE

The test: for such powers as the Commission may'exercise 1u . :
vhether they are cognate and germane" to the regulation oi public‘cfiff
vtility services, rates and charge This standard appears to be

guite broad at firs t glance. Hbuever, *he courc heve estdblishedjfh“”

some limitations. In Pacific Tel. &-Tel Co. v. E. v c-, 3A Cal 2d:]fﬂ*3.
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822 (1950): the t“lepﬁone company disputed the authority of the Wl
Commission to inquire into. service contracts made with.its parentrfs eaf;‘
company. The court pointed out that many state legislatures Wererﬁr“‘
dissatisfied with rate regulation as a means, to control paymentq'?j'-\'“tt
between affiliated usilivies, but that California had mot grantes‘j”_"‘ v
any - express Powers to. this Commission to- exercise direct control.ff!' 1
Tt was further stated that “The primary purpose‘of the Public

Utilitles Act . .5. 15 'to insure the public adequate service at o
reasonable rates without discrimination. (Pac. Tel & Tel Co. v__“‘ o
Eshleman, 166 Cal. 640, 633 Ecitations DL (Pac. Te‘l & Tel. Co». i
VPUc.,suc:aladsee 826) |

Tne court noted that the Commission was. given broad powers
to regulate utilities vis-a-vis the consumer,, e., regulation of
rates and services and the manner in which service is rendered
in order to protect the ability to serve the public.

"The Act does not, however; specifically grant to the
commission power to regulate the contracts by which the i
utility secures the labor, materials, and’ services neces-\~e :
sary £or the conduct of 1ts business, . . .‘, (Ibid P 827 )
(Emphasis added. ) o | R

The court concedes that every utility contract affects ratesﬁn:'V “

and services. Vhether sucn contracts or practices are reasonabie

- is often a matter of conflicting opinion. :‘:fwy

"The determination of what ig. reasonable in con—’
ducting the business of the 'utility is the primary
responsibility of management. If the commission is
empowered to prescribve the terms of contracts and the
practices of utilitlies and: thus substitute its Judgment
as to what is reasonable for that of the management, it
is empowered to undertake the management of all uvilitiles:
subject to 1ts Jurisdiction. It has been repeatedly’ held,
however, that the commission does not have sueh. power ,
\nmpnasis adaec.) (lbid. p. Ses. ) ‘ ‘ .g

‘ Seve*al eramplee are given of instances where the Commis ion
fcould have subs tituted its judgment for that of tne utility, but

ldid not have such- powers, including the area. of labor—management

*ela*ions. - ’ " : | v RES
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"Again, there is great public interest in the. relaoions
between labor and management, for wages Invarlably affect .
rates, and disputes over them or other matters are bound to
affect services. Accordingly there has been considerable .
state and federal legislation to diminish economic warfare
between labor and management. In the absence of statutory
authorization, however, 4t would hardly be c¢ontended that -
the commission has power to formulate the labor policles of -
utilities, to fix wages or to arbitrate labor disoutes.,.

"In other Jurisdictions the courts have generally held o
in interpreting statutes essentially Like that of California
that the commission's control over contracts: affecting rates
and services is limited to regulation of contracts that .
directly affect the service the rate-payer will receive’ at T
a particular rate.”" (Pac. Tel. & Tel. Co. V. ?ublic Utilities;‘
Com., 34 Calv.2d 822 8”9*(1950)5) -

© Subs equently, in 1959 ‘the California Fair Employment Practicefi‘i"‘
Act was enacted (Sec. 1410, et g., California Labor Code)-, This;,‘}fﬁ

Act created the Fair Employment Practice Commission (F E P C )

The Act prohib 4ts unlawful employment oractices including discrim—i;i“:' ‘

ination on the dasis of’race, religion, color, etc._ The F E P;C.‘f¢”"'

is given authors ty to heer complaints and o inveotigate and isgue}ffeVJ |

orders and regulations to implement and enrorce the purposes or

the Act. Its oxders may be enforced in the courtu and violationb

thereof are made mi demeanors.

Section l&ll of the Labor Code oontaino a policy declaration
which reads as rollows. | '

"It iz hereby'declared as the public policy of this
State that 1t is. necessary to protect and safeguard the.
right and opportunity of all persons 5o seek, - obtain,andr
hold. employment without ! discrimination or abridgement on

account of race, religious creed color, national origin
or ancestry.” S L

”hc Legiolature intended to enact 2 comprehon ive scheme of regila—;  .

tion fn regard to the oppor‘cuni‘cy to seelc, obtain and ‘co hold i

employmedt without diocrimiaation and to make euch activitj a civil,””7“

right (Section 1412, Labor Code) Morcover, since the Pac. Tel &

Tel Co. case, discussed above was declded in 1950 the Legislatuﬂe ﬂfuff

nas not seen fit to oonfer Juriudiction over labor-managementll‘

*elationﬂ on’ this Commis ion. ;i
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Complainantn argue that Sections 451 and u;3 of the Public
1

‘Ttilities Code  bar "any form of dlscrimina’cory employment practice

. . . and compels’ every regulated public us ility to provide “ull
and egqual employment opportunitics to every omployee, .; " There

is no explanation as to why these tatute are authority for

complainants' contentions. An innpection of the cases interpreting:fo'ﬁ

these statuzeevdisclo ses that the conduct that is forbidden 10 in

regard to discrimination in,ratec or service by the utility-toward*qf[*;f

various groups or classes of itﬂ customers; and even then,discrim+f};nﬂf

ination per se is not forbidden., It is only when sucn di criminn—ff?;l'

tion 1s undue or unreasonable that 1t.13 struck down (Re Alcoholic?!_f(ff

Beverage Ra ea, 43 C.R. c. 25 (19&0) The Commi°°ion has aleo

enforced regulation° concerning safety in regard to the nublic anddﬂffc;;

employees of the utility, .g., General Ordcrc 106 114 118

.
i

1/ "451. ALl charges demanded or receivcd by any public
UELLLtYy, or by any two or more public: utilities, fox
any product or commodlity furnished or. to be furnished:
or-any service reandered or to be. rendered shall be Just .
and reasonable. Every unjust. or uareasonable charge .
demanded or recelved for such product or commodity or
sexvice is unlawful. , .

““ve“y public utility'shall furnish dnd mnin*ain such
adequate, efficient, Just, and *eaqoﬂab service,. .
Instrunents sallities, equipmcnt and fumilitie asoare.
nec¢cecsary to promote the safety, health; comfort. and
convenlence of its patron s, empIOJeec, and the. public.

"ALl rules made by a public ut*licy are ecting.or‘per-"
taining to its charges or °ervice to the public shall
be Just and reason able.” s \

"&53. No public ucility shall " as to rate chargcn,- S
service, facilitien, or in any: other respcct, make or -
grant any preference or advantnge to any corporation =
or; person or subject any corporation, or person to-any
prejudice or disadvantage. No public utility: shall’
stadlish or maintaln any unre asonadle difference as - .
to! raccc, charges, service, acllitles, or Iin any other L
regnect,  either as between localities or as. between . -
classes of service. Tne commission may determine any
question of fact a1 ing under thiu section.f"~
A
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| However, no interpretation of these statutes has been discoverd
which makes them applicable to the nubject of minority hirin@
practices of util*ties. Moreover, 1n view of the deeision in the

Pacif1c Telephone ¢ case, 34 Cal.2d 822 (1950), and the enactment of

the Fafr Employment Practice Act, 1t is apparent that tne Legis-\‘jjgf{Y

latnre 1ntended tnat complaints resarding dlscrimination 1n T

hiring and employment practices be considered by'a body other “

than this Commlssion. | | '1' | o
The Legislature has created a forum specifically to adjudl—‘

cate probvlems of disorimination. The California Supreme Court

- W

has declared that. thio Commlsslon does not.havc Jurisdiotion over ;rlf"i

labor-management relations which would 1nclude employment

practiees. T B wt;g‘ .

Aceordingly, - the motions to diemlss should be granted.,-‘

ORDER DISMISSING COMPLAINT:.

NAACP, Western Region; Mexiean-American Politieal Association~7'ﬁw

National Organization for Women; - Spanish Speaking/Surnamed Politi—.
¢cal A sociation; American G. I. Forum, NAACP of San Francisco,_and

60 Pegulated Ttility User-Consumers, on behalf of California s

4.5 milllon ninority user-customers and 20 million female u er-n"Ff»'35

customers, Complainants herein, having filed a eomnlaintf"to }ﬁf"*ﬂf
Secure Public Utili*ies Commission-Initiated Full Seale Investi—:
gation and Hearins ae ALL Regulated Public Utilitles Concerning
Diacriminatory Employment Policies and Gro;s Under—utilization ;f
of Minority Group and Female Talent at Policy‘Making Levels ‘
anc the Commisnion having apprised the named defendante of said

complaint; Greyhound L:Lnec west San Diego Gas & Electric Company,

Pacific Telephone and Telegraph Company, and General Telepnone*”VVv?*“

Company having filed answers t° the’ said Complaint and motions g~ﬁ—‘x\
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<o dismiss and the Southern Pacific Transportation Company, the g'ff_“jff

Union Pacific Railroad Company, the western Facific Railroad
Company and the Atchison, Topeka and Santa Fe Railroad Company

having £iled answers to the complaint and the Commission havingf;*'

consicdered each and every allegation thereof, and beins(of the
opinion that 1t has no Jurisdict;on to entertain said complaint |

IT IS ORDERED that the complaint in Case No. 9090 Is hereby‘;fk-ﬁ",ﬁx, h

‘1
I

dismlssed. .
. gan Frenciseo .~ L VLR T

Dated at - California,;thﬂs;lé - ey
OCTOBER 1970, )




