
NAACP ~ WESTERN REGION; MEXICAN-AMERICAN 
POLITICAL ASSOCI:ATION;, NATIONAL ORGAN-, 
IZAIJ:'ION FOR WOMEN; SPANISH SPEAKING/ 
SURNAMED POLITICAL ASSOCIATION; AMERICAN 
G.,I. FORUM; NAACP OF SAN FRANCISCO; and 
60 REGO'LATED UTILITY USER-CONSUMERS, 
on behalf of Cal1fornia Ts 4.5 million 
minority user-customers and 10 million 
remale user-customers~ 

Complainants" 

VS. 

pJ.;L REGULATED PUBLIC UTILITIES IN
CLUDnm GENERAL TELEPHONE COMPPl'rf OF 
CAL:cFORNIA; SOUT:s:E:RN CALIFORNIA ,EDISON 
COMPA-W; PACIFIC TELEPHONE & TELEGRAPH 
COMPANY; PACIFIC GAS & ELECTRIC COMPANY; 
SAN DIEGO GAS & ELECTRIC COMPANY; GREY
HOUND LINES WEST; UNION PACIFIC RAIL
ROAD COMPANY; SOUTHERN PACIFIC TRANS
PORTATION COMPANY; WESTERN PACIFIC 
RAILROAD COMP P:NY; and ATCHISON ~ TOPEKA 
& SANTA FE RAILROAD COMPANY ~ .... 

'" Defendants. ,'1. , ' 

I ." .. , "~" " -

.',- '. " ", ... ' 

.. ?;:',,' 

OPINION, 
-...------~ 

-":"",,' : ,'"';". ',. 
" . 

Complainants" on behalf" or an alleged l2.2~111on lIuser- ,: . ,:,", 
. . " -\1. . ," .... ~ ," 

consUl:lers" of regulated util1t1es~ allege' that, defendant;..ut11it1es.:;, .. 
. l _', I 

.,';, .... , 

engage in arbitrary" discrim1natory and unlawful prac'i1~es with' :' ' 
~'. . \" ::, .\', 

regard to employment of m1nor1 ty groups, and females. ' ~chpersons: ," 
r "! >. 

are alleged to be systematically excluded1"romthe upper:,eohelons'·':. '" 
," ','" - .. 

of management 01" these utilities., 

Included within said complaint are allegations of :var1ous " 

stat1stics which purport to 1ndicate' the percent~es or:'rbla~k~·: ,,' 

and Spanish su...-name perz~nsll1 and terr.alesthat, are l!user'~cus.tome~~L. 
• I ,~ , • -' 

of Cal1f'orn1a regu.lated public ut111t1e$~1f a~dt~~: percenta:s~' , . 
, ,,!' "', " "', '''" ','j,,',... 

they comprise in the aggregate or thel~workf"orc'err, in th1sState., 
',', , r , 

',' • '<\ ' 
, : 

i 
~" .' 

I. ' 

1. 
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. '.'" 

The complaint concludes with a request for a, Ilfull-scale 1nves,t1-

gat10n 1nto all employment pol:tc1es of all regulated. Cal1fornia ", '; 

pu~lic util1 ties. II It furtherreques,ts:i, the' ,Commiss'10n to' d~~eloP: "" 

a "Five-year Fair Employment Plan that will 'eliminate every 

vest1ge of discrim1nation and resul tant
i 

ec'ono,m1c 'inettic1enci, 

caused. by said, discriminatory employment pOlicies,' ...... "and 

spells out, in some detail, various aspect'~: or the pl:aninciud1ng 

" representation of minor1t1es on the ~oard of d1recto'~$ of,:each -, 

utility" employment of'minor1ties in pe~centag~sat.everile,vel " 
, ~ 

commensurate with the minor1ty population in the, area' served" 
,\ " , ',', '" ',,' "". ' 

and some program to purchase supplies from minority-group, business;., 

Answers to- the' complaint were tiled by the named defendants " ' 

herein. Motions to dismiss' were filed also.: by GreyhoundL1nes' 

West" San Diego Gas & Electric Company". Pacif1c'Telephone and" 

Teleg::-aph Company" and General Telephone Company. 

These charges of d1scrimination in employment ~racti,ces, have, 
, '., " ... 

'been made 1n recent rate cases involving th~Pac1i'1c' Gas & Electr1c: 
, .; :. ,.' , " 

Company (P.G.& E.). (See Application No. 50779 ,in ,wh.ich comp18.1n-' 
q' ." '. 

ants fIled a Pet1tion tor Writ of Review of' Dec1siond'N6.7~121,,:, 

an Order Af't1rming Quash1ng of Subpoenas. DUces, Tecum,., A, Writ'o£", 

ReView or DeCision No. 75721 was denied by the 'cali~orri1a Suprem~,' 

Court In Callf. Rural Legal Assistance. v .P. U~c._'" SF 22668:;,' 

September 8', 1969). 

S1mllar allegations by California Rural Legal. Ass,istance . 

(CRLA) were made in Applicat1onNo.. 51552' (i;,G.&E:~ - ·'E,J.ectr1c:· .. ' 
• ," ,'", - ,~.,. • r ~: ' 

Rate' Increase) • Stat1st1cs" similar to those1n this:Complaillt"., 
',-, ., ' .. 

were present-ed .in apet1t1on in that case to reVlewa~u11ng,'by 

the Exam1ner wh1ch excluded ev1denceof, alleged;'dlscr1m1natorY\ 

et:lplo~rment practices of P.G .. & E'. T'tle ,Exam1ner' s,ru:11rig'waS-':. 

at1"1rmed by th1s Comm1ss1ononJune 16" .1970·:{Dec±Sion'No;~;:,m15}.'·' 

, ' 
,',; 

, " 

'I; " 



• C9090 
'''0 '. 

The .jurisdicti0,n of' th.1s Commission 1$11~1ted,to',the ·exer~':' 
, ., 

cise .01' t:ne powers given to it by the Const1tut10n o:t, t~iS State'" " 
~. t " ":;' 

as implemented by the Leg1slature ~ This principle, has' been '" 
• , " .• ·1·" '. 

reaff1rmed in a :r"ecent opinion or the, Californ1a ~preme Court in' .. ,' 
, .' 

Ferd~ v. State Personnel Board, 71 A.C. 112'(M.3.y1909) in;wh1ch 

th.e court sa1d: 

"It is La] settled principle that, admin1strat1ve~ 
agencies have only such powero· ns have,been conferred 
on them., expressly or by implication,. byconstitut10n: 
or statute.. (United States F1d.& Quar. Co. v. Sup'er1or 
Court (1931) 214 Cal. 468~ 471 [citing cases,];,'see , 
Pacil'1c Tel. &. Tel. Co.v. Public Ut1l1t1esComm. (1950) 
34 cal.2d 8~ ..• ; 1 Am. Jur. 2d-Aam1nistratlve Law~ :~: 
§ 70 p. 866.) An adm1nistrative agency,. therefore". must 
act within the powers cont"en-ed upon1tby law and may, not. 
va11dly act in excess o'i: such powers." (See 2'. Am .. Jur. 2d 
Adm1.n1strative Law". § 188 pp.2l-22.) IT , 

, " 

Turr..ing to a considerationotthe scope of: th.1S co~miss.<1~nl~ 
,. . ~'., I;' 

j'Urisdiction., 1n Peo'Ole v. Western' A1r11nes, Inc.'" 42'Ca1.2d;621. 

(1954)" the Cali!'orn:1.a Supreme Co.urt'said,. at page 634: 

ItThe [PubliC Utilities] commission1sth.erefore a 
regulatory bodY of constitutional origin"., der1v1tlg 
certain of its powers by ,direct ~antfrom the .•. " " 
Constitut10nwh1ch created it. L~ac1f1c Tel.&: Tel. Co. 
v. Eshleman C19l3J, 166 Cal. 640 [137 P.l119, .. Ann.~as .. 
1915C 822". L.R.A.N.S. 652J; Morel v .. Railroad, Com. (1938~) ... 
11 Cal.2d 488 [81P.2d 144]..,) The Leg1s1ature1s,'g1ven 
plenary power to con!':erother powers upon thecomm1ss1on. 
Art. XII., §§, 22 and 23.) As to thescopeot, those powers'. 
"I:e look to the legj.slation enacted in the exercise of 
that power" principally the Public Utilities Code:" and 
to the o.ec1sions or this court in construing them~Such" 
add1 t10nal powers 'must be cognate' and germane' to, the, " , 
regulation or public utilit1es"and when the power .thus' 
conferred relates ,';.to the regulation of transportat.1on·. 
companies., it must be cognate and germane' to, the:, regula
t10n of railroads or other transportation companies that 
are in f"act common'carriers. [Citing .. cases .oJI, (Morel, v ~ 
Railroad Com." supra". 11 Cal.2d 488::, 492'.) 11. ' ' " .': '. " 

The test . tor such powers' as: the :CO~~1's.~1on ~ay ~~e~c:tse 1s c, 

\'lhether they are r'cognate and germane- lf t6 tne, regulat:10n:or pUblic 
• " ,.1' 

utility serv1ces., rates and charges..Tb.1s~tandardappe~s:to:>'I:)e;. 

quite broad at firz,t glance. HO·/lever~ th~' eourt$'hav&:estab(i1~heci ' 
," !. . .' l' • 

some limitations. In Pacific Tel. & Tel';> Co. v.P~U~C;':,. 3:4:·cal~.2ti,:. " 
". ,'. ' ,,' 
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" . 

t,,. . 

822 (1950), the telephone 'company disputed theauthor1ty of,the- .'. 
" ., 

Commission to inquire:: into service contracts made 'with its parent 

company. The court pointed' out- that nlany. state legislatures'were, .' 
" \' \ I\~ .' •• , 

dissat1s1"1ed with rate regulation as a'means,:co'~ontroi,payrrients 
. " "",,'" 'i' I , '" . 

any. express powers to this, Commission to' exercise d1rectcontro,J. ~< 

It was 1"urther st~ted that ffThe primary pUrpos'eof' the'Pub~11~ ' ..•.. 

Utilities Act .. .:',. is ':to i~s~e the pub11e adequateserrtc~,· .... ~t-' 

reasonable rates without discr1~1nat10n .. (Pac.' Tel. '& Tel~'c6" .. ;. 
" ,:', , I,', .... ' 

Eshleman, 166: Cal. 640, 633 [citations] .. ) II ('Pac~ Tel. -&Te':t~,Co;~,7:i 

v. P~U.C .. , 3'4 Cal.2d 822, 826 .. ) , ' 

The court -noted that the Commission was given broad powers ." 

to regulate utilities vis-a.-vis the consum~r, 1.~e.,regulat1ono1'-," 

rates and services and the manner in which service is .rendered, .. 
,.' t: 

in order: to protect the ability to serve the public •. 
. , 

ItThe Act d¢es not" howe veX""" spec'1fic-ally:, grant to'. the I 

commission power to regulate the contractsbyY,wh1eh,the'C 
utility secures; the labor" materials" and'serVices: nec'es;" ",:, 
sary f'<>r the conduct of Its bUsiness" •• ' .'.':: (Ib-id~p'.' 827~) 
(Emphasis added.) , , -

The court concedes that every-utility contract ar:t~cts, rates _ . 
.. ': .,\ > I 

and services. '\IJhether such contracts-or pra'ct1ce,sarereasonable":!, 

is otten a'mattero~ conf"11ct1ng'op1nion .. .1' 

" , " 

It'!'he determination ·of' what is reasonable in con- '" 
duct1ngthe business of the:ut1l1ty is the- primary 
responsibility of management. If' the commiss,ion 1$ -
empowered to prescribe the'terms of contrac'tsandthe' ", 
practices of utilities and~thus substitute its: judgment 
as to what 1sreasonable for, that of the management"1 t 
is empowered to undertake the management 01", all,u~111t1es,~ 
subject to its jurisdiction., It has 'been repeat'edly':held, 
however, that the commission' does not have such power .. ',' , 
(Emphasis added .. ) (!Sid. p.,:82S.)1 

i". 

, t,' 

'" 

::', • '- , " .. L ' • • ~ • 

Several examples are given o:f.' instances where the, 'Commission':, 
,~ c",''' , , \ . 

:could "have substi tut~d itsjudgrnent tor that of the -Ut,111ty,> but 
,1,)'1: , ' 

',did not have such powers .. 1nc1.uding the area or: l:abo~maI'lagem~nt': 
, " 

relat:1ons. 

:~ " .... 
,.:,,-: 

',' 

',. 

4. ' 

., S" 

. ')" ',' 
.1 
.\", . 

"I 
i' 
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"Again, there 1$ great,pub11e,interest'in therelat.ions. 
between labor and management", for wages '1nv~ably a:Cf:ect., 
rates, and. disputes over them or other" matters are- bound to', 
affect services.. Accordinglj'" the're has 'beencons,id.erabl.e:, 
state and tederal legislation to d1m1nisl'ieconom1cwarfare 
between labor and management. In the absenceot stat'-1tory 
authOrization .. however, it would hardlY' b,e conte-nded that,' 
the commission ha,s power to tormulate '. the labor po11e1es or 
utilities, to fix wages or to arb:1trate labor dispute's.: ," 

"In other ju):'isd1etions the courts have generally held 
10. interpreting statutes essentially liketha,tof' Ca11to'rn1a' 
that the comm1ssion's eontrol over contrac.Jc,s,a!'fect1ng rates 
and services is limited to regulat10n oJ: contracts· ,that. ,,' . 
d1r~ctly atteet the serv1c,e the rate-payer will receive'at , 
a particular rate. tI (;ae. Tel. &- Tel. Co:. v: ,Public-Utilities, 
~ .. , 34 Cal.2d 822, 8,9 (1950).) , "',' , , . 

.. ',' 

SubsequentlY!1 in 1959 the Calitornia Fair Employment'Pract:tce ' 
'.' , .' .. 

Act was enacted (Sec .. l410, ~ seg;' .. ", California Labor Code) ~ .,'I'h:1S. 
Act created the Fa1r Employment Pract1ceCOmm1$S~od (F'.E~P.."C; •• )., '" 

The Act prol1ib:t.ts unlawful employment practices includ1ns,:.d1s~r~m~' 

1nat1on on, the bas1s of race"re11g1on ... c~lorretc.,'Tb.eF.i.p-.. c>" , 
1s given authority to hear complaints' and to· 1rlVestiSate and,1ssue,," , 

. '.,' :-.,' 
, ' 

orders and regulat10ns to lmp1ementand' enforceth.epurposes of"/:',' 
. • I •• 

. ". 

the Act. Its orders may be enforced in the'courts. and! V1o,:ta:t1onS .... , 

thereof are made m1sdemeanors. 

Section 1411 of ·theLabor Code contains a policy',declarat10n 
. ,.' 

wh.1ch reads as follows: 

"It 1s hereby declared as the pub'lie po11cyot' th1s. • 
State that 1t 1s. necessary to' protect and saf'egu~d'the:., 
right and OPportuni t~r of all persons ,to: seek~ ,obta1n". and-:;., .. .' 
hold employment Without ;discrim1natlon or abridgement" on~~: ~' 
account of race .. re11g1ous cI'eed~ color!1,nat1onal 'or:1g1~j;, '" 
or ancestry • rT "" ' " ". , :.' ":;;:~"",'" 

• • ~. .< ~" .' 

The ~slature 1ntended to enact a c6mpreheni:tve" scheme or: ;~~ia;" " ' 
t10n 1n regard to the opportun1tyto" $,eeI-:Tob,tainan~"'t;'hOld:';>;<''''~'' ... 
employment W1thout discrimination and to' make·$1;1ch .. a~,t1v1t:r' a o'1V1l . 

, '..0 •• ,", 

right (Section 1412" Labor Code). Moreover ,s 1nee tile>Pae • Tel. 'ad·, 

Tel~ .Co .. ease, discussed above was dec:tded'in 1950!1,th.eLe~1s1at'Ure:, 
, • • 'c' , 

has not seen fit. to conter jurisdiction ove~"labor~mariagemen~<," 
relat10ns on this Commission. 

", 
"j' 

5. 

, :" '. '.: • 1 '. 

' •• '. c' 
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" 

Complainants argue that Sections 451 ' and., 453:. of 'the. PubliC.'" 
1:/' " 

"Utilities. Code bar II any- form of'. discriminatory employment p~act1ce 

.... and compels ever;; regulated ,public ut11i:Y' to' prov1de:~:~'U11", 

and equal employment opportunities to'everYC~ployee> .... :"Tllere,' • , , :,; ., , ,.~~~~';:~}> .~.,:.:" ";, " ,..... ,: ,,' <,t. '.' , ," 
is no explanation as to why these:' statutc;o,"';area'uthor1ty- for· 

complainant$ t eontentions. An 1nspect1on of the ·c,ases. 1nterpre~~ng, 

these statutes discloses that the conduct thetis f'¢rbfdden'1s1n . 

regard to d1scr1m1nat1on 1n rates ,or serJ1cebythe"ut'ilit~ tow:ard6: 
',' \, ,", , I 

'''" . , , " ,:"". '-.,' ",,'1 ~ " ...... ,' ... _...... .' 

various groups or classes of 1ts customer'sl'and·eventhen.,;,d1scr1.m-' .:.' 
, : I. '. ,., '. I I : 

Vi , " ' " ,'., 

1nat!.on per ~ is not forb1d.den;' It is only when such, d1sC'r1m1?a- .', . 
". J I', < ',", 

tion 1s undue or unreasonable that 1t;1s 'struCk down:(Re', Alcoho11c': 

Beve~agc R~-:e s" 43 C .. R .. C.. 25" (194C},.. The Comm1s zion has> also- , 

enforced regulations concerning safety in' regardtothepub11C' and' .', 
I ~\. . ' I.' ,,' 

f', '" . ," 

employe,es ot the utility" e.g~;> G€ineralOrders 106" 114:,118,~ 

"45'1. All charges den".anded ,or- r~ce1ved by: any pub11c, 
'Utility .. cr by any two or more. p~bl:tc ·ut:!.l:tt:tes.:1' ,tor' 
any :9rod~ct or cornmod1ty furn1..shed or. to' be :f:.:trn1shed'" 
or'a."lY serVice rendered or, to, be rendered shall.be just 
and, reasonable. Every unjust, 0:" unreasonable· charge, , 
dell'.anc.ed or rece1 ved tor such:product or c.ommod:ttyor· 
service is unlawrul~ . 

,I' . . ' 
l1~e;:::'Y public utility shall furnish Y:;\ndrr.a1ntu1n such 
adequate" eff1cient .. just." and reasci1t.;a,ble serv'!ce.,. " .. 
1ns't:WU!:'len~~al:tties" eqUipment" and f'al,.:!.lities as· are', 
necess·;;lry to promote the safety ..hea:':th". cOn".rort~'anC: 
cO:lvel".ience ot 1ts patrons .. employees'". and the,pub~~C'. 

, '" 

11 All rules made by a public \lt~lityarf"ect,1ng. or per:~ 
ta::tnir.g to its" ch~ges or sc-rv1cet?:the. public shall 
bei: just andreasor:.able. 11 '. "" :. '.' ." 

II I I 
~ i ' . , 

"4:;3., No public util1ty shall,,: as 'to ratesr charges .. 
seJ:"Vice" tac11j.t1es .. or in any.; 'other:respect,; make' or 

, I, _, 

gr~l.nt any pref'erence ot' advant.age to any c'orporat1on 
or'perc.on or subject .,any corpor~t1on, or person to'any 
pr€:juc.~ce ordicadvantage. No, public util:tty. shall 
esta'!>llch or t:".c.~.r .. '';::l1!l any ur..rc'a:;on~:::'o.le' d1fference· as;' , . 
to11ratec,,,. charge~1 z~~rv1ce~ fac!11t1~s, or in any other 
re~:pect", e1the:-as between loce.111;.1e's or as, .be,tween .... 
clazses of service .':Z1.e comm1:ss.1on :nay. determin.e ,any 
qu~!st1on of fact a:-1~~1ng unGer; this section:. It '.' 

!: } I i, 

I 
:1 
I, 

, " , 

,1" 

, :1 

6. 

-'I. 
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However" no interpretation or these statutes, ha3''been, d.1scoverd 

·..:h.1ch makes them :app11cable to "the subject of minority. 'h1r1n$:: 

pract1ces of utilit1es.. Moreover" in V1ew:ot the;' decis10n 1nthe, 
, . -. . ,." 

Paci:t1c Telephone case" 34,Cal.,2d. 822 {1950L, and. ,the enactment, of, 

the Fair Employment Pract1ce Act~ it izapparent' thatthe'Leg1S:" 

lature 1ntendedthat complaints regard1ng,d1Scr1m1nat1on1n, 
.', ' 

h1ring and employment practices 'be consid.ered by Gl bod~" other .. .,.'" " . 

tnan th1s Comm1ss,1on. 

The Leg1slature has, created atorum specir:tcallyto'adjud1-

cate problems of discr1minat1on'. The Calif'orn1aSupreme 'Court' 
, , ' 

has declared that th1s Comm1ss1ondoes not;have.1ur1sd1ct19rl,OVer 

labor";management relat10ns \,lh16hwo·uld~:',1ticlude' employment 
L • I~", 

pract1ces. 

I!'-"" 

Accord1ngly,,'':: th.e mot1ons to dism1ss should 'be granted'.- , ..... ' 

ORDER DISMISSING COMPLAmT 

NAACP, Western Reg1on; Mex1can .. Amer1canPo11t1cal As,sociation; 

National OrganiZat1on for Women;, SJ;>anish' spe~ing/surname,c1po11t~1~'" 
" . ," 

cal Association; American G.I.Forum; NAACP' 61' S'anFranc'1sco'; and· ", 
-, .,' ,'.1' . 

60 ll~gulated Utility User-Consumers, on behalf: of California's ,', ' 

4.5 million m1nority user-customers and 'lOm1111onferrial~': uie;~, ' ,,' 
, ' " , . .' , 

customers" Complainants herein, haV1ng filed a comp'la'1~~/ffto', 

Secure Public Util1~1es COmm1$S10n-In1t1at~d,F:ull'Seale'~vest1-
,. '. "" 

gat10n and Hea,;1ng .ae All Regulated' Public' Utilities:' ConCe~n1ng' ' 
, ". . ... , . \ " - . 

D1scrj.m1natory Employmen~ Policies, and Gross'Under-ut111zat1on 
", 

of Minority Group and Female Talent atPo11cy Mak1ngtevelitf
l' ' 

and the Commiss1on having appr1sed the nameddefendants,of'sa,ld
d

' 

complaint; Greyhound Lines West~San Diego Gas 8: Eiec'tr1c':Company;, " 
- " " 

Pacific Telephone and Telegraph' Company, and '" General Teiepho'i:le,':', , 
'. " ,. r", '. "'.' .,"', 

Company having tiled answers to ,the said compla1nt 

7. , 

r , 
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e, 

, . 

to dismiss and the Southern Pae1:tie, 'I':!:"ansportat1on Company:, the" 

Union P~ci.ric Railroad Company ~ the, We'stern 'Pacific Railroad' ' 

Company- and the Atchison" Topeka and Santa Fe'Railroad Company,' 
. . " " 

having tiled answers to' the eomplaint".andtheComm1ssion having , 

considered each and every allegation thereof". and 'being of t,he: ,', 

op1n1on that it has no- jurisdiction to entertain said complaint"" 
" " , ,I' 

IT IS ORDERED that the complaint in Case No.;. 90gp-is,hereb.y, 
.1:: ... · . 

dism1ssed. 

$8l).' FnneiBCO' , I-p.:;, " ",' 
Dated at _________ -'" Ca11fornia".",'th'!s,. fPdai 

of OCTOBER ,,1970. 

" ", " 

': '. ' " ':: .~~j: ~ ,,:~ .. , ' 
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