HW ook

Dectston Yo, __T7800 . @@ﬂmﬂ: o . -

BEFORE THZ PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

JAMES B. PACKARD,

Complainant,

VS, Case No. 8998
(Filed December 1, 1969)

PACTFIC TELEPHONE, a
corporation,

Defendant.

Complainant,

vs. . | vl'ga%e*Nb;_8929-1969) B

: : 1led December 1, .
TACIFIC GAS & ELECTRIC co., CF‘ o IR
a corporation, : o

DEfendant .

James B, Packard, for self, complainant, |

Robert E. Michalski, for The Pacific Telephone
and Telegraph Company, defendant im Case
No. 8998. |

John A, Sproul, for Pacific Gas and Electric
Coumpany, defendant Iin Case No. 8999.

Leland S. Fisher, for City of Vallejo, and

oger ebergh, by Thomas C. Bonaventura,
for City of Los Angeles, intervenors.

Samuel Gorlick, for City of Buxbank; Joseph W.
Rainville, for City of Glendale; Wendell R.
Thonpson, for City of Pasadena; and ‘
Stanley E. Remelmeyer, for City of Torramce;
amici curiae. o R -

Elmer Sjostrom, Counsel, for the Commisslon staff.

ORPINION

Case No. 8998 is a complaint by James E. Packard (bereln-
after referred to as Packard) against The-Pacific‘TelePhOﬁe awd
Telegraph Company (hereinafter referred to as PT§T>;‘ Cé5¢'N6: 8999,‘\"‘
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is 2 complaint by Packard against Pacific Gas and Electric ccmbaa.v‘ o

(hereinafter referred to as PG&E). Each complalnt involves 2 situa~
tion in which the utility defendant has attempted to collect from
Packard a utility users tax which was enacted by the C;ty Councxl of |
the City of Vallejo (hereinaftex referred to as Vallejo). Because of |
the related subject matter, the complaants were consolmdated’for Lo .
hearing. SN

A duly noticed public hearing'was held in these consolmdated
matters before Examiner Jarvis in San Framcisco on February 26, 1970. N
Leave was granted for Vallejo and the City of Los Angeles (herelnafter ;
referred to as Los Angeles) to intervenc. These matters were submitted‘a'
subject to the discretionary flling of brxefs 60 days after the flling |
of the transcript. Thereafter, leave was granted for the Citles of
Burbank, Glendale, Pasadena and Torrance to fxle'an amici curiae br:ef _
The matter was submitted on May 6, 1970. | |

Prelimanarmly, we note that Packard who appeared in proprma
persona, is not an attorney and did not file a brief PI&T, PG&E
Vallejo, Los Angeles, the amici curiae cltles and the Commissmon staff
all represented by able counsel, filed briefs. We bave carefully'con-
srdered 8*1 the issues raised by the complamnt and the evidence because'
"the Commission represents the public interest in. the fmeld of public
utility regulation and is charged with the protectlon of that interest.
(Tnited States v, Merchants and Manufacturers Assn., 242 U, S 178, 188
61 L. Ed, 233, 239; EHanlon v. Eshelman, 169 ‘Cal. 290, 202-203; §§lg.vr
Railroad Commission, 15-Cal' 2d 612, 617-618.)" (?etition of’City of
Los Angeles, 56 Cal. P.U.C. 133, 136-37.) o o

The defendants, lntervenors and amici curiae contend that the‘
compleints should be dismissed because the Commission has no~jurasd1c-“ N
tion to eatertain them. They argue that the complaints attempt to -
challenge the legality of a tax and that the only‘forum.ia which such

question can be raised is the superxor court,
. _2_
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Section 1702 of the Public“Utilities}Code provides in par;e'f

that:

"Complaint may be made by the commission of its own
motion or by any person ... by written petition ox
complaint, setting forth any act or thing done or
omitted to be done by any public utility, including
any rule or charge heretofore established or fixed
by or for any public utility, in violation or claimed
to be in violation, of any provision of law or of any
order or rule of the commission."

A complainant is mot required to set forth a theory for relief. ‘It'is"
only necessary to allege facts uponfwhicﬁithezCoﬁéissién;maY‘aéf.( B
(Code Civ. Proc. §426.) Furthermore, pleadings "must'be‘liberaily“

construed, with a view to substaatial justice between the parties".

(Code Civ, Proc. Sec, 4523 Buxbom v, Smith, 23 cai.“Zd_535; 542§{ 

Gerritt v. Fullerton, etc. Dist., 24 Cal, App. 2d 482; Smith v. Kern
County Land Co,, 51 Czl. 2d 205; Schaefer v, Berinstein;_iﬂo C&i;‘App.
28 278, 299; M. G. Chamberlain & Co. v. Simpson, ‘.\.73‘-''C:‘.-ﬂ;.'App’._21«:!1‘j

263, 267.) Of course, for the Commission to have jurisdiction to
entertain a complaint the matter must be cognate and germané to thé 

regulations of public utilities (City of San Bernardinonv;ﬂkailroa&  |

Commission, 190 Cal, 562, 565), a point hefeinaftéréxtensivei#c§ﬁ;}.;
sidered. : : | ’\ ‘ ‘.  ; ,1

The two complaints here‘ianlvéd‘are similari‘ They”aiiégé7 " 
the enactment of Vallejo City Ordinance No. 909 N.C. which fmposes a
5 percent utility users tax; that PTST and PG&E“héve‘atteﬁptéd;td-_
apply the tax to Packard; that Ordinance No. 909'N-Cw_is'illégal;]zhaﬁ.v
Packard has refused to pay the tax and that a "témPOrarY‘arrangeﬁeﬁtv‘ ‘, 
exists between Packard and each defendant that he gém—_t only__th'e‘; net
amounﬁ of the utility bill leaving oﬁ;5tﬁe ambﬁﬁf d£?§he-té*fﬁﬁit§°§57 |
penalty”. | SR Ce
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The complaints, liberally construed raised the followi.ng |
iseuesc 1. Does Vallejo under the constitution and general laws of , |
this State have the power to enact this type of a mun:[cipal ta.x"

2. Assuming Vallejo has the power to enact municipal taxes, was.
Oxdinance No. 909. N c. properly enacted under the terms of the Vallejo
City Chartex? 3. Assuming Vallejo has the power to’ enact mun:.c:.pal
taxes does the comprehensive scheme of regulat:l.on of publ:f.c utility
rates and charges provided in the constitution and Publ'lc Ut:I.l:.t:.es
Code preclude Vallejo from enacting the particular tax here involved"
(See, e.g., Century Plaza Hotel Co., V. los Angeles, 87 Cal. Reptro
166- Baron v. Los Angeles 3 Cal, 3xd 535 ) 4. Assmn:[ng Vallego has

the power to emact a utility users tax to what extent can :'.t compel a

utility to act as its collection agent therefor? S. Assum:.ng Valle;;o‘
has the power to levy a utility users tax and compel 2 ut:.l:.ty to act
.as its collection agent can the ut:.l:f.ty dn.scont:.nue serv:{.ce if a’
_ customer fails to pay the tax? , | o
Clearly, the Commission has no jurisdiction to‘-determine;
whether or'not Vallejo is authorized to enact a ntilitytus‘ytﬁ:rs_ tax |
under the general lavé of the State or whether the provia‘ions“- " of the
Valle;;o City Charter wexe properly followed in the enactment of
Ordinance No. 909 N.C, (Code Civ. Proc. §89 Hempi v, PublimUtll
Coum., 56 Cal. 2d 214; City of Madera v. Black 181 Cal. 306 Cal

Emp. Etc., Comm. v. Citizems Ete., Bk., 73 Cal. App. 2d 915)

The question of the Commission's jurisdiction to determine

whether Ordinance No. 909 N.C. conflicts with the comptehensive scb.eme* S

of statewide regulation of utilities, their servu.ce and charges, con- e

ta:.ned in the .Public Ut:t.l:.ties Cooe :Ls a closer one, We need not, o

however, rule on this ‘po:.nt; _because,‘ assyuming the_ _Comm;[s\svion _hasv |
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jurisdiction to consider this issues‘we-decline‘to dd qugéreih;;EIhé]_v'
superior court has the jurisdiction to detefmine Vallgjb’g'péﬁéf‘té
enact a utility usexrs tax under the constitution and laws. of[thié‘ o
State, including the Public Utilities Code. Consideratioﬁ of tﬁéf' |
extent of Vallejo's taxing power and theHVﬁlidity of‘O;dInancé Nb@(909
N.C. should ordinarily not be split between :wQ_foruﬁé; partiE¢Iér1y   |
where one can adjudicate all of the issues an&‘thé'othér,cépndtgt(Sée_‘. |
1 Cal, Jur. 24, Actions §§75, 77.) We find‘nqcompéllihgﬂci#édﬁstanéesﬂ'  -
herein to deviate from this rule on the iésge’juét“discussg&?i. .

There is nothing more cognate‘and“geimaﬁe“tQ~thé;regu1atioﬁ
of public utilities than consideration ofLthe'diééontiﬁuance of‘a o

customer's utility service and the rates and charges_aSkedfby‘a

utility. (Pacific Telephome &Telegraph Co., V. Superior .Cburt,v 6_0 Cal.
2d 426, 429; Public Util, Code §§454, 49, 495, 532, 7°1$¢792’ 703;
734, 761.) R

Section 532 of the Public Utilities Code provides in part as

follows:

U532, No public utility shall charge, or recelve a
different compensation for any product or commod-
ity furnished or to be furmished, or for any service
rexdexed or to be rendered, than the rates, tolls,
rentals, and charges applicable thereto as speci-
i%gd in"iE? schedules on file and in effect at the

Cove . ) :

1/ At the hearing, the Examiner indicated that Section 494 of the
Public Utilities Code might also be applicable. Section 494 Iis
similax to Section 532 and az lies to common carriers. Amici
curiae contend that Section 84 is not applicable ro these ¢on-
solidated matters., Because Sections 494 and 532 are similaxr
it is not necessary to pass upon this point, We note, howeverx,
that the defiaition of common carrier in Civil Code Section 2168
includes one who carries messages, excepting oaly telegraph
messages. It would appear that Section 494 Is applicavle to -
defendant PI&T. (River Lines v, Public Util, Comm., 62 Cal. 24
244, 247-248.) o I o

o

G
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Tt is undisputed thst the'Commission.has not_suthorized‘PT&T

and PG&E to include the Vallego tax on their bills to customers and

nelther utility has on file with the Commisszon a tar:t.fF scnedule whicho'

provides for the collection of the tax. Vsllejo contends that when a.
utility collects the tax it 1s not collecting a charge or compnnsatlon
witkhin the meaning of Section 532. ‘The amici curiae argue that mf
Vallejo has the power to enact the tax it may provxde a reasonable mode“
Zox the collectlon of the tax, lncluding requiring.the utillty to: act
as a collection agent. This argument begs the question,hcre involvcd
Tf the mode of coliection. contravenes. provisions of‘thc Publxc-Utxlm—
ties Code or lawful orders of thls Conmission acting 1n matters of
statewide concern, such mode of collectlon is not reasonable but unlaw-v
ful, It is axiomatic that state 1aws take precedence.over‘mnnicmpal
ordinances. If the rccord discloses that Ordinance No. 909 N.C.: |
requires PIST arnd PGSE to take actions with respect to theixr customers
which are prohibited by the Public Utllitics Code or lawful orders oss ;
this Commission, the Commission has jux *Lsdxctlon herein to ordcr PIST
end PGE&E to refuse to comply with the illegal: porclons of the ordi- |
nance, {(Public Usil. Code §1702; PGE&E Co., etc, 56‘Caiu ?§U50;166,

673 PGSS Co., 57 Cal. P.U.C. 236, 248; PGSE Co., 57 Cal. 2.Y.C. 2156-
259; So. Czl. Gas Co., 57 Cal. P.U C. £62 270 ) Furthermore, szncc
Valiejo nes appeared in this procceding it will be bound by any‘fmnd-

ings and conclusions made herein within the ambit of the Comm;ssxon s

jurisdiction. (San Bormardine v. Railroad Comm1331on, 190 Cal. 562;?

San Jose v. Railroad Commission, 175 Cal. 2845 Union City v. Southemn

Pacific Co., 261 Cal. App. 2d 277; Pratt v. Coast’ 'rruckmzi *nc., 228}{
. App. 24 139, - |
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As indicated, the applicability of Section 532 to the issues
presented herein presents two important‘ques tious- (1) Does Seotion"
532 along with other sections of the Public Util:’.t:tes Code preclude
the exactment by Vallejo of a utility users tax? (2) Assuming that
\fallego can emact a utility users tax does Sect:ton 532 preclude it
frowm requiring a ut:z.lity to act as a collect:.on agent for the tax"

The Cozmission has declined to exercise any jurisdictn.on it may ha.ve
with respect to the first question for the reasons herotofore stated __;',
Question two presents a more difficult situation. v.‘he Commission
clearly has jurisdiction to pass upon th:x.s quest:.on. However,:' the
arguments dealing with the second question are so' :.nexorably' " entw:’.ned ‘
with those dealing with the first question that. thej‘ -\céuu'o«tr‘be sepe“—l '
rately considered, For example, if Section 532 :.s construed to mean
that the Legislature intended that utility customers' should only be
required to pay those rates and charges authorized by the Ccmm:.ss:.on"‘. I
for utility sexvice, and nothing else, then the sect:.on must be read‘
as proh:.bn.tmg the charging or receivn.ng a d:.ffe::ent eompenqatiou oy'
the ut:.l:x.ty whethexr or not it reta.:t.ns all of the charge or compensa— :

tion for its own benefit, Construing Section 532 in such a manner

would compel the conclusion that Vallego had no power to levy the tax. -
Conversely, construing Section 532 to apply only te chaxges ma.de a..d |

retained by a utd l:.ty would be :.nd:.cat:.ve of the valu.d:.ty of the tax. .

Since we have declined to pass on ‘the validity issue ¥ Herei.n, the
Commission is of the opimion that it should not pass upou"?enotherr-
issue wh:.ch would color the detemmatn.on of that issue. |

Each compla:.nt alleges that "a temporary agrttment ex:..""s“‘ ; |
oetween the Geferdant utility and Packard ..hat he w:. l be allowed to-— B

deduct the tax and remit the remalning amount on the b:t.ll "w:.thout
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penalty". The Commission takes official hoti¢e~that.£hé”ﬁbfmalf_.

Vpenalty" for the nonpayment of a utility bill is ‘dis&bntihuéizcendf |
sexvice, Construing these allegat::.ons, as we must under the author-
ities heretofore indicated, liberally thh a view to substant::.al -
justice between the parties we conclude that they state facts suf:::’.-"- '
cient to invoke the Commissioﬁ‘s jurisdict;.ion over a matter cogﬂ_ait:é |
and germane to the regulation of public util.i'ti.és“. ) ThefieiadingS . |
zaise the question of whether an alleged th_réaté:;_ed discoﬁ#inuand_é of
service for nompayments of the tax is a violation oflawbyPT&'rand o
RCSE. (Pub. Util, Code 1702.) S
The material 1ssues ran.sed herein for determmati.on by the

Coxmission are as follows. 1, May a utility d:.sconnect ox threa..en

to digconmnect, sérvice in the event a customer *'cfuses to pay a uta.ls.ty .

wsers tax which the utility is requ:.red to include as. part of n.ts bn.ll” o

2. Assuming a city may validly enact a ut:.lity users ta:c, to what ‘
degree may the city compeld a utz.lity to act as its coﬁlection agent:”
3. If a utility may lawfully be required to act as the collect:.on
agent for a city's utility users tax, what provxszons, ::.... any, should
be required to insure that the ut::.litjr does not comming;.e n.ts tax
billing with that for utility services?

Portions of Vallejo Ordinance No. 909 N.C. provides as

£21lows: | | . |

"COLLECTION OF TAX.

"(a) Every person recea.ving paymcnt o‘ charges :Erom a N
service user shall collect the amount of tax imposcd by thzs

ordinance from the service usex.
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"(b) The tax shal;. be collected insofar as practlcable
at the same time as and along with the collection of charges”
made in accordance with the regular bn.ll.a.ng practn.ce of ‘the
serviee supplier. Except in those cases where a serv:.ee
user pays the full amount of said eharges ‘but does 'not pay«
any portion of a tax :.mposed by this ordinance, ox where 2
service user has not:.f:f.ed a serviee suppln.er that he :I.s
refusing to pay a tax imposed by this ordi.nanee wh:.eh sax.d
sexrvice supplier is requ:.red to eolleet i€ the amount - paid
'by a service user is less than the full amount of the charge |
and tax which has acerued for the billing.per‘:.od, a pro~
portionate share of both the charge and the tax shall be
deemed to have been paid. B |

"(c) The duty to collect tax from a sexvice user shall |
cormence with the beginning of the first regular bill:t;ng
pexriod applicable to that person which starts ‘on or _after‘
the operative date of this orxdimarce, When a éf‘-’f“#
receives nore than one billing, one or more being fot
different periods than another, the duty to col}.eet' shall'

arice separately for cach billing period.

% d %

"FATLURE TO PA.Y TAX ---ADMINIS'.CRATIVE REMEDY, Whenever :

the Tax Admin.tstrator determ:.nes -na.t a sexvice user. has
deliberately withheld the amount of the tax owed. by him
from the amounts remitted to a service suppl:.er, or tha"
sexvice usexr has failed to pav the amount of the eax for a
penod of four or more billing. per:.ods,‘ ox whenever the

Tax Adm:.n:.strator deems it in the best :.nterest of the c:.ty, : |

G-
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he may relieve the service supplier of the ‘ob]‘.ivgation to |

¢collect taxes due under this ordinai:xce frbm\ cexrtain nazpédi*

sexvice users for specified billiag periods. Ihe Ia.\ ”

Administrator shall notify the service usex that he‘i‘vhas :

assumed responsibility to collect the taxes due for the

stated periods ond demand payment of such taxes. The

notice shall be serveé_l on the service user by banding‘ it

to him persoralily or by deposit of the notice“in the‘:United

States mail, postage prepaid theréon:,v addressed to the :s.‘er;-“-‘q |

vice user at the address to which bn".lling‘ was- méde : by the.

sexvice supplier; ox, should the service user have ‘changedl.

his addressed, to his last known address. If a s:érv:‘.-cé wser

fails to remit the tax to the Tax Administrator within _f';f.fé"

teén (15) days from the date of the‘.serv:!.ce 6f the \n'd‘tic‘éi‘r" |

upon him, which shall be the date of mailing i sv-e':‘.-vi;é:_é;. is

rot accomplished in person, a pénalty of tWenty-ﬁin (25) | |

perceat of the amount of the tax set forth in .“the ‘néticg

shall be imposed, but not less than $5-.OQ,’ ‘The penalty

shall become part of the tax herein required. to be ?a’:.‘.d';"'g' : S

Aznother provision of Ordinahce‘ 909 N.C. p_rzt:»vides ‘::h'a‘tf ::bc Tax

Admiristrator may make administratiire- agréemen‘t‘s: in -coiforﬁ:ance with S
the general purpose and scope of the oxdinance, The recvo_:.r_d_’ indicates
thet PGSE hes an administrative ag:eementwith-lvélle'quaﬂd"i- P‘I&Tdoes “
not. The PGSE agrcement proﬁdes ‘féi: refer:all",df\al deiifx‘qﬁent‘-’ltéx-
sayexr's account back to the city -whére there .has been a :éfusiai_- t&j pay’ -_ '

the tax for four billing pé.r:‘.ods.

2/ The Los Angeles utility users tax which is attached to' the: Peti-
tion In Intervention, contains suﬁstantially similar provisions. -
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PT&T and PG&E take the posi_t:.on that they have ne obligat:.on;;_
wndexr the ordinance to enforce the collection of the utility users tax :
by discontinuance of service. They axgue that they have, not and do |
not intend to discontinue service for the refusal of-‘v a cus t:omér tvok pay
the tax, They contend, that, as a practical matter, c:.t:ies which 1evy
such a tax, including Vallego, always exerc:.se the d:.screti.onary pro— ‘
visicns of the ord..n ence and relieve a utilltj from its obl:.gation to
._morce collection cf the tax where a customer has refu.,ed to pay it
and the city then attempts to collect _

The Commission £inds andv conciudes that even :.f it be
sssumed, for the purposes of ai scuss:.on only, that Vall\.Jo may enact: !

2 utility users tax and require PT&T and PGEE to wclude the amount o,. _
the tax on the bills which they send their Val lejo cus t:omers, P‘I&’r and -
PG&E are prohibited by law from discont:.nuing, oxr: threatening ..o d:.s- |
contirue the sexvice of a cus tomer who: pays for the utll:.ty serv:.ce

furnished but refuses to pay the tax. (Pub" :i.c Ut:.l. Code §454 489

491, 532, 701, 702.) Furthemmore, we are of the op:mion that o;-dmanca,"

No. 909 N.C. is illegal to the extent. n.t attempts to compol a ut:.l:.ty
to enforce collection of the tax where there has been a refuf-'al by a
utility customer to pay it. o
"All persons residing within the s-erx)ice aféa‘.Qf-“ a
public utility are entitled by legal right to service upon-

application thexefor, without discrimination, to the‘ reason- .

able extent of the facilities oo (Wlll'.\.ams v.‘Utica
Mining Company, 31 C.R.C. 602, 607-608?.). " [T] he duty

to sexrve impartially is correlative with the right‘ to -

demand and receive t:he service applied for-.,"“ (International

Caole T.V. Corporation v. All Metal Fabri.cators, Inc+_, 66
Cal. P.U.C. 366, 383.) | o




)
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Undex the foregoing rules a utility, unlike a regular merchént; cannot

refuse service to a customer who indicates he does not intend to pay a
utility users tax. Since a utility cannot demand payfnexii:,‘ of. thc’;t}a:fc" -

as a condition for xendering servié.;é. an ordinance wh:t.‘c‘:h?réquirésr :.t to

be more than a billing conduit for the collection and remi:taqcé ‘_afif ‘the -

tax violates due process of law and places upon a utility anc.l‘,.',;i-ty;é:"'_rate'-‘_'-h
pavers on illegal burden. It has already been held mt:-; wtility can-
not discontinue service for the nonpayment of the tax. ?T&I and PG&E
wiii be ordered to do no more than be a billing and tfanémittai conc‘l\uif‘;!u
in comnection with the tax and to take no collécﬁioﬁ Iage‘nc‘:y ) o‘r“] c':'o’ur,t” o
sction to enforce collection thereof. PG&E will: ﬁé.o:de:é&-'.;_. to resist |
any change in its administrative agreement which wQ'uld.' require it to
do otherwise. | | _ L
The record indicates that PT&T hos a separate line on its
zegular bills entitled, “Local Tax (If Applicable)v""'.‘ In Packard’s
situation, PT&T accumulated the amounts of tax which ’he refds'ed'vf to oay
on that iine, The accumulated tax was not included om the Llinc -
entitled, "Balance Due From i.ast Bill", This procédure‘ is co;r:réct and
consonant with the views expressed herein, PGSE has a sépératé. line -
on its Vallejo bills eni:itled, “'City Téx 5%". However, the amﬁunt of '
Vallejo utility users tax which Packard refused to pay was .ac;vc’muiated

3 ‘
on a line entitled, "Previous Balance".,” ' This form of billing is

3/ Tee lettex of agreement between PGSE and Vallejo provides in part
that: "It is anticipated that there will be instances where
customers will intentionally withhold payment of the tax. Where
2 customer kas notified PGSE of his xefusezl to pay the tax or \
wbere it is evident that the tax Is being exciuded froem bill pay-
zents, the unpaid tax will be included in the balance due shown
on our bills for a period not to exceed four billing periods.
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improper. It is confusing; It does not tell Packard‘ - or any other -

customer who intends to w:.thhold paying the tax, whether the "previous o

balance" relates to utility service or the tax. Furthermore, £ botb.
types of arrearages are accumulated in this item and PGSE's. autometic .
billing equipment is not programmed to differeniate betweenf'- the:n,. o -
Packard or someone eimilaxly_ situated, could be threatened with di_s.eon-_- ,
tinuance of service because of accumulated tax errearéées-. PG&E will
be ordered to revise its billing procedure in accordenee wn.t:h the
prineiples set forth herein. - N ‘. s .
Where 2 e:Lty may imPose a ut:t.lity users tax and a utn.lity is |
required to be its colle.ction agent without recompense » various other -
problems not herein considered may be presented Fox ‘example, _n.£ tne o |
utility's sexvice area is greater than the area within the city,”' :.?a'te-;;
payers outside of the city way be subsidizing the collect:.on of the:
tax. In such an instance there is 2 question of the 1ega1ity of |
requiring collection without compensating the utility, or, i£ .such‘ -
procedure is legal, of the Commission in an appropriete ran‘ev proceed~
ing relating this expense to the customers in the city. While the‘ ‘i
Commission may have Jurisdietion to determine this po:mt it is not B
raised by the pleadings ox evidence and we do not consider it herein
No other points require discussion. 'Ihe Comm:.ssion mekes

the follow:.ng findings and conclusions. |
Findings of Fact .

1, On August 4, 1969, the City Couneil of the City of Vallego
adopted Ordinance No, 909 N.C, which establishes in Valle;o a ut:.lity

usex's tax,

2. PIST is conducting bus:x.ness in Vallejo and is a "telephone N
corporation” as defined in Ordinance No. 909 N G




C.8998 & 8999 HW

3. PG&E is conducting business in Véllejdand is "an-;_-"élec;txi.‘cal‘r

corporation” and a ''gas corporatiori" as defined in VOrdiﬁanc.e No. 909 .
. o \ . -

4, Packard is a resident of Vallejo and conducts a business in :
that c:‘.i:y. Packaxd receives residential and business serv:i.ce in
Vallejo from P’I&T and PG&E.. .

5. Packard coptests the lega.l:!.ty of Ordinance No.' 909 N C and
the legality of PT&T and PG&E collecting the tax from him as an i.tem
of his utility bill, ,

6. The Commission has no Jurisdiction herein’ to determ:.ne _
whether or not, as a matter of general law, V.c.llejo is suthorized to
~enact a utility usexs tax or whether the prov:.sions of . the Vallejo-
City Chaz:ter were properly fo].lowed :I.n the enactment of Ordmance No.
939 N.C : _

7. Even if it be assumed that the Commission has jur:.sdict:.on
to consider the question of whether Ordinance No. 909 N.C. conflicts ,
with the comprehe:nsive scheme of rcgulating utilities and their chaxges
and service coataiaed in the Publ:.c Utilities Code . it snould decl:.ne ‘
to do so herein as a matter of poln.cy.- Cons '-dc'ration of t:he ext:ent of 3
Vellejo's taxing pewer and the general validity of Ordinance No. 909
N.C. should be by the Superior C:ourt: whi’.ch has jurisdiction to ad;udi—
cate all issues in coonection therewith. | _

8. The Commission has Jurisdiction herein to consider and rule‘f'
upon any provision of Ordinance No. 909 N,C. which attempts to v_ary L
the rates, relationship or conditions of service between the qtility :
and its customers as provided in the"Constit:ut:iori,‘l -Publi;:‘v Uti.liti.esj f :
Code and lawful; orders of this Commission. | | |
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9. Packard has a reasonable apprehension that if he cont_:i.nuee{ :
to contest the legality of Ordinance No. 909 N.C. by refus-:".ng*tof pay .
the tax included on his PT&T and PG&E bills h:..s ut'.tl:tty service may be .
disconnected for the nompayment of the tax. |
10. Ordinance No. 909 N.C. prov:xdes. :n.n part that:
"CO‘LLECTION‘ OF TAX

"(a) Every person receiving payment of charges from a
service user shall collect the amount of tax imposed: by th:.s
oxdinance from the service user, _

"(b) The tax shall be collected insofar as practicable
at the same time as and along with the collectu.on of charges
made in accordance with the regular b:tll:.ng practice of the
service supplier. Except in those cases where a serv:t.ce |
user pays the full amount of said- charges but does not pay‘
any portion of a tax imposed by this ord:.nance, or. where a
service user has notified a service ‘suppliex that he is
refusing to pay a tax imposed by this ordinance wh:.ch sa:.d*
sexrvice supplier is required to collect, :.f the amount paid
by a service user is less than the full amount of the charge
and tax which has accrued for the billing. pera.od a prOpor- |
tionate share of both the charge ‘and the tax shall be deemed
to have been paid. |

"(c) The duty to collect tax from-a serv:f.ce user shall o

comence with the beginning of the first regular 'b:f.ll:x.ng
period applicable to that pexson which- starts on oOr after
the operative date of this ordinance. When a- person reee:.ves
moze than one billing, one or more bemg for di.fferent
periods than another, the duty to collect sh.all/ ‘arise_‘ |
separately for each billing period. o |
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"FAILDRE TO PAY TAX--=-ADMINISTRATIVE REMEDY. Wnen'ever )
the Tax Administrator determines that a service user has

deliberately withheld the amount of the tax owed by him from'
the amounts remitted to a semce supplier, ox that a serv:.ce )
user has failed to pay the amount of the tax for a per:i.od of
four or more billing pexiods, or whenever ‘the Tax Adminis-
trator deems it in the best interest of the C:Lty, he may
relieve the service suppliexr of the obligatn.on to collect
taxes due under this ord:.nance from certain named service "
users for specified billing periods. The Tax Adminis trator _
shall notify the sexrvice user that he has assumed respons:.—
bility to collect the taxes due for the stated periods and
demand payment of such taxes, The notice shall be served on |
the service user by hand:.ng it to him personally or by
deposit of the notice in the United States ma:l.l postage ‘
prepa:x.d thereon, addressed to the serviee usex at the address '
to which billing was made by the servi.ce supplier-' or; should:
the service user have changed his address, to this last known .
address. If a sexvice user fails to remit the tax- to- the Tax -
Administrator within fifteen (15) days from the date ef‘ the' .
service of the notice upon him, which shall be the date of .
nmailing if sexvice is not accomplished' in persbn, a penalty

of twenty-five (25) percent of the amount of the tax: set

forth in the notice shall be imposed, but not less than

$5.00. The penalty shall become part of the tax herem
required to be pa:’.d " o
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Another provision of Ordinance No, 909 N.C. prov:!.des that the

Tax Administrator may make administrative agreements 1in conformance
with the general purpose and scope of the ordi.nance. \ | _ |

1ll. PG&E has an administrative agreement with Vallejo and PT&T
does not. The PGSE agreement provides for referral of a del:.nquen.t B
ta:cpayer s accownt back to the city where there has been a refusa.l to
pay the tax for four bHilling per'lods. ‘

12. PIST bas a separate line om its regular bills entitled,
"Local Tax (If Applicable)". In ‘Pac‘l.card's‘ situat:ien P‘I‘&'l‘ ‘accumulated
the amounts of tax which he refused to pay on that li.ne. The-' acequQ :
lated tax was mot included on the l'lne- entitled "Balance Due From 3
Last Bill", P - "

13. PG&E has :a separate line 6n _’ its Valleje-'billls:eatitled; o
"City Tax 5%". BHowever, the amount of Valleje's:‘utility"ﬁsers tax
which Packard refused to pay was aeeumulated on a- 1ine ent'ltled
"previous Balance". This form of billing is improper.

Conelus ions of Law

1. The Commission has no Jurisdietion herein to detemmine .
whether oxr not, as a mattcr of general law, Vallejo n.s author:.zed to |
enact a utility users tax or whether the provis:.ons of the ValleJo ‘;
City Charter wexe properly followed in the enactment of Ordinance No.
909 N.C. | o |

2. Even if it be assumed that the Commission has Jurisdiction
to determine whether the couprehensive seheme of regulatin.g util:i.‘t'.tes, :
their charges and sexvice, contained in tb.e Public Utilities Code pre-\
cludes the enactment of Ordinance No. 909 N.C. it should declme to- do"
so. The matter should be left for decision by the Super:.or Court wh:tch

has jurisdiction over all issues relating to the legaln.ty of the -
ordinance., | :
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3. The question of whether Public Ut::‘.lities Code- Section 532 |
precludes Vallejo from requiring collecti.on of the tax by P’I‘&I’ and
PG&E is so :.nexorably entwined w:.th that of the vali.d:.ty of the tax
that the Commission should not pass upon it herein. ,

4. Assuming, but not deciding, that Vallejo has the powex to
enact a utility users tax and require the defendants here:.n to include‘
the tax on their bills, questions raised by the procedures used by
PT&T and PGSE in their billing and attempting to collect the - tax from
their customers are cognate and germane to the regulatn.on of publn.c |
utilities and the Commission has jurisd:.ct:.on he-'en’.n to pass upon suchv
questions, 5 ' B

5. PI&T and PG&E are prohibit:ed‘{‘ by law from "discoﬁtinuing, ox
threatening to discontinue the service of a customer who pays for the

utilicy sexvice furnished but xefuses to pay the Vallejo uti].n.ty users , ,' :
tax. ‘

6. To the extent Ordinance No. 909 N.C. requires PIST and PGSE -
to be more than a billing conduit for the collection and remittance of

the utility users tax it v:.olates due process of 1aw and places an
illegal burden upon the defendants and their ratepaye::s. ‘

7. PI&T and PGS&E should be ordered to do po more than be a i
billing and remittance condu:.t in connection with Ordi;nance No. 909
N.C. and to take mo collection agemcy or court action to emforce
collection of the tax, PG&E should be ordered to resisi: any change in
its administrative agreement with Vallejo which wou;.’dgrequire" it to do -
otherwise. | L | . -

8. PG&E should be ordered to revise its b:x.lling practices in’ -
connection with Ordinance No, 909 N.C. so that J.ntent:.onally w:.thheld
tax payments are not included on a b:x.ll:.ng line which also encompasses )
charges for utility services, \mless the amount of w:tthheld tax 1s
separately stated, '

=18~
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IT IS ORDERED that: | |

1. The Pacific Telephone and Telegraph Company (hereinafter )
referred to as PT&T) and Pacific Gas and Electric Company (hereznafter
refexrred to as PG&E) shall not disconnect or threaten to dmsconnect the -
utility sexvice of Packard or any other customer who pays for such ser-
vice but who rcfuses to pay the utility users tax contained in Vallejo
Ordinance No. 909 N. c. \‘ ‘

2. PI&T and PG&E shall do no more tham be a b1111ng and remit-
ting conduit in connection w1th the utilxty users tax contained in |
Vallejo Ordinance No. 909 N.C. and shall take noacollection‘agencyror ‘
court action against Packard or any other Vallejodcustomerffor:failnre_
to pay said tax, PGSE shall resist-any‘change in its adminiatratfve
agreement with Vallejo which would require-it t0‘actvcontraryoto-thet»“'
requirements of this order, h S ”,

3. Within thirty days after the effective date of thls order,'
PG&E shall revise its bxllzng practzces so that wheze Packard or any
other Vallejo customer intentlonally'wlthholds utility user tax pay-'
ments, the accumulated withheld tax'payments axe elthex (1) accumulated
on the billing line showing the amount of tax due or (2) separately

stated as accumulated tax due if included on the'billing line entitled
"Prevaous Balance",

The effective date of this order shall be twenty days after
the date hereof, -

Dated at Ban Franelseo
day of - 0CTOBER , 1970,

-




