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Deci'sion No. 77903 
, , 

------
BEFPRE l'BE PUBLIC U!n.I~ES COMMISSION OF '!'HE STATE OF CALIFORNIA 

Donald D.. Renner and Pete Bannon, 
doing business as BAYVIEW FREIGHT 
LnmS, 

Complainants, 

vs. 

Edgar Osgood and Correnah de Pue l 

Osgood, doing business as DE PUE 
WAREI:!OUSE COMPANY OF SAN FRANCISCO, 

Defendants .. 

Case No .. ' 8859' 
(Filed NoV'ember6-, 1968) 

Robert C. Marks, for complainants. 
Frailk Loughran, for defendants. . • 

OPINION -- .... --- ... 

:Sy their complaint filed November 6,1968,. Donald D. 
,.,.' 

Renner and Pete Bannon, doing business as Bayview Freight Lines ,. 

lt11ege that during tbe period December 19, 1966 to March 27,. 196-7, 

they performed for-hire transportation pursuant to their authority 

as a permitted carrier for the defendants Edgar Osgood "and Correnah 

de Pue Osgood~ doing business as de Pue Warehous~ C~mpanY"of San 

Francisco; that the total cost: of' said transportation amounted to 
, , 

" 

$88,787.82 and that' defendants have pa1d$70,l39. 70, but refuse to 

pay the balance of $18:,648".12 bec~..1se of a dispute between the 

parties hereto as to whether defendants t two warehouses cons'ti. tut<a 
. . , . 

a single pOint of origin, a's defined in Item 10 of Minimum Rate-

Tariff'No.2. Compleinants therefore request an order of the 

Commission detexmining; that: defendants' two warehouses are not con-

tiguous and are two separate and distinct points of origin .•. 
-' . 
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On November 29, 1968', defendants filed a motionto,d:tsmiss 

the complaint on the ground that it fails to state a cause' of action 

~"itbin the jurisdiction of this Cocmis~ion. 

Public hearing on the motion to dismiss was heard before 

Exa:niner Daly on September 2, 1970, at San Francisco .. 

Defendants ~~e th~ pOSition that the complaint consti-
, . 

tutes a' request fo:c declaratory relief, which. the Commissio~ is 

without authority to grant;, 8:td that the matter is one that should 

be dete~ned 07a court of law. 
... 

Cotr.?laitl3nts argue tr.at the Commission may grant o'ec-lara-

tory relief when accom~enied by a regulatory order. They contend 

that ina.:::::nuch as ~efet:.~nts a:e cenducting a public utility ware­

house operation they arc s~ject to the provisions of Section 7021 

of the Public Utilities Code and if $0 ordered would be required to 

pay the 6.Ulount fC\l:ld to be cue a-.:ld 0,,"1.'08 in confo:mity with .Minimum . 

Rate 'tariff No.2. 

Complainants also contend that because the Commiss1onstsff, 

by letter dated November 27, 1967) exp=ess~d an opinion that the 

wareho~s in qucs~ion constitute a single' point of origin, as' 

defined in Item. No. 10 of Minimum Rate Tariff No.2, the Commission 

bas in effect assumed jurisdiction of the matter end should resolve 

the issue by formal ord~r following a publiche<lring. 

The Co~ss:i.on has repeatedly held that i.t has no- author- . 

ity to grant declaratory relief.. American Transfer Co·~) Decision 

1 Every public utility shall obey and com~lywith every order, deci­
sion, direction, or rule made or prescribed 01' the Commission in 
the matters specified in this ?art, or any other matter in a.ny way 
relating to or affecting its business as a pu'blic 'utility, and 
shall do everything ~ecessary or proper to secure compliance 
therewith by all of its officers, agents." and employees. 

-2 .. · 
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No. 76038, dated August 19, 1969, in Application No,. SOSS4;Moore 

Truck Lines, Decision, No., 75413, dated March 11, 1969,1 in Applica­

tion No.. 50536; Ho.labird v. Railroad Co1l1mission., 171 cal. 691, 696; 

Borden v. The california Company, 21 eRe 23, 25; Peckham, 30 eRC 

851; concurring opinion in Arizona Edison v. So. Sierras, 31CRC; 

Re Loomis, 34 CRe 137, 138; LA & S.t. R.. Co'., 46 CRe 790, 793. .. 

Comp1aineuts,' contention that because defend'ants operate 

a pu.blic utility warehouse they can be required to: pay: an amount 

fOu:ld by the CommiSsion to be due and' owing' is untenable. !'he fact 

that defendants are.operating, a public utility warehouse 'has no 

relation to the transportation service, which is the subject of' the' 

complaint, and' can not, be the basis for conferring upon this Com­

mission the authority to issue a money judgment. 

After conSideration the COmmiSSion' finds that the comp.laint 

fails to state a cause of action within' the, jurisdiction olf this 

COmmission in that it seeks a declaratory judgment and should there­

fore be dismissed. The granting: of the motion SM II not be con-
-

sidered as a dete~nation of the lissue as to whether the'wareh~uses 

in question coustitute a single point of origiu and/or destination. 

within the meaning of Minimum Rate Tariff No.. 2. 



• • 
C.8859 NB: 

ORDER -------
IT :::5 ORDE&=.-n that the complaint: in case No·. 8859. is' 

hereby dismissed., 

The effective date. of . this, order shall be twenty ,days 

after the date hereof. 

Dated at ___ Sa .... B.XI...;._h.-.,;.;;3ll,;;.;elS_· ... (!O ___ , California, this 7Gf!u, day 

of ___ NO_V_t_MB._E;;.;.;R ____ , 1970. 

{:omss!oners. '. • 
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