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Decision No. 77904 | -

Anvlication of the State of Califormia )
Department of Public Works for an )
order authorizing construction of nine )
crossings at separated grades, and g
related work, over tracks of Southern
Pacific Company, The Atchison, Topeka ; .
and Sant2 Fe Railway Company and the .

U.S. Govermment in conmection with g Application NWo. 48399
construction of a viaduct to connect

the East Approach of the San Francisco-;

Oakland Bay Bridge to West Grand Avenue

at Peralta Street in the City of g

Oakland, referred to as "West Grand

Avenue Viaduet'. 3

Joseph E. Easley and William Sherwoed, for State
o ornia, Department of Public Works, . .
Division of Bay Toll Crossings, appiicant, ~~

Harold S. lLentz, for Southern Pacific Transporta- .
tion Company=~/> Robert B. Curtiss, for The '_
Atchison, Topeka and Santa e Railway Company;
interested parties.

M. E. Getchel, for the Commission staff.

OCPINION

By Decision No, 70764, dated May 24, 1966, in this pro-
ceeding, thé State of California Déﬁarment of Pub]/.:t.’cn'Work\s_‘" ‘
(Department} was authorized to conétmc:‘ a crOssi'n'g,at‘ sépéfated. :
gra.dés of West Grand Avenue over the tracks bf ‘ Sbuthem Pa‘cif;:".c‘ o
Company and The Atchison, Topeka and i‘(Svaﬁta-‘ Fe Railwéy'.Company ‘
(Santa Fe) at the Oakiand Army Base in the Ci.t'y.of Oak.‘.!.éu:zéfj (City).

Said decision provided that construction and maintenance expense

1/ The former Scuthern Pacific Company, which was the perty appear-
ing at the hearing, was merged into Southerm Pacific Transpor-
tation Ceomparny on November 26, 1969, and has ceased to exist. -
The surviving company will be sometimes hereinzfter referred to
as ''Southern Pacific''. ' : | | R




A. 43399 . ds

should be borme in accordance with agreements entered \into'.bemeen. ‘
the parties, and that if the parties .failed to agree the Commi’ésiort-
would apportion said expense by further order. | | |
Subsequently applicant informed the Commission. that the
parties had been unable to reach agreement on the apportionment of
costs and requested that the watter be set for hearing for the =
receipt of evidence on that; issue. By Decision No. 74605-‘, daté&*
August 27, 1968, Application No. 48399 was reopened"'for v,su.ch‘ puxpose.
Hearings were held before Examiner Bishop in San Francisé'o on
December 10, 11, 12 and 13, 1968 and on April 8, 9, 10 and 11, 1969.
With the £iling of reply briefs the matter was taken under submis.; o
sion on July 22, 1969. o o |
At the direction of the Commission an Examinex("s P'rdposed" -
Report was filed on May 8, 1970; exceptions and replies. theret;oA'ha\r'e

been filed by parties to the proceeding and the matter is n'ow" ready .

for decision.

The fact:s concerning the overpass and related-.s‘:ructures '
and their relationship to railroad facilities in the affected area,
as well as the respective positions of the parties éoﬁceﬁiﬁg the
question at Issue are fully set forth in the §ropgsed’ repoxrt. 'I:hat ‘
report is attached to this Opinion as Appendix A, Accordmgly,
we will proceed directly to a consideration of the except:.ons and
replies. | |

All of the exceptions taken, togethefwith argument In .

support thereof, and the replies thereto by oppos:f.ng parties have

2/ In Appendix B, attachcd hexeto, are set forth corrections of
typograph::.cal errors and of factual matter in the Xroposcd
report which have been noted since its issuance. Appendix C
attached hereto, is a dia§ram showing the structures, rail ln.ne.,
and other facilities involved in this proceed:.ng.
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3/ - . L
been carefully considered.” The discussion hereinafter set forth =

will be gemerally confined to those exceptions deemed to reflect
important points of contention,

Cousistent with its position at the hearing and on_brief;'

the Department takes exceptiom to Conclusion No. 7 in the proposed ‘,"

report, which reads:

"In the expression in subparagraph (e) reading:
'e..and in addition, shall assess against the rallroad
a reasomable percentage, if any, of the cost not
exceeding the percentage specified in subsection (b)'
the underscored words are to be comstrued as relating
not just to the figure of ten pexcent set forth in
subparagraph (b), but to the entire expression, viz:
"ten percent (107%) of the cost attributable to the
presence of the wailread facilities,'"

Applicant contends that the reference to the percentage
specified in subparagraph (e) is confined tOVthe'figurg-itself_of 
10 percent and means 10 percent oflfhe cost of the ovcrpasS]prbject_'
Applicant directs attention to the rule (Code of‘Civi;‘échedure,.
Section 1358) which provides, in part, that-in_thecoﬁstructioﬁ.of
a statute the office of the judge is simply tbvascértain.éﬁd_declaré"
what is in terms or in-substance-contained‘theréin;'ﬁot to5insér: 
what has been omitted, or to omit what has beén inéerted:_and”whefe;
there are several provisions or particﬁlar33'suchua’cénstrucﬁid@ |
is, if possible, to be.adopted as wili give effect tb:all.  Cdﬁc1u;
sion No. 7, says applicant, does not give effeét‘to?thé languagé"iﬁ
subparagraph (e) which reads "dependent on the fiﬁdingS"of the
Commissibn'with respect to the relation of the p:ojéct to{each;

r

category.' Applicant proposes that if subparagréphj(e)lis to be

3/ Exceptions and replies were filed by the Department, Southern
Pacific and Santa Te. ‘ E
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construed as it has,in the proposed report the.fellewing,eords be””.

added to Conclusion No. 7:

"it being understood that, because of the different
factual situations lnvolved the two subparag:aphs
cannot be applied in preclsely‘the same manner._

The construction placed by the Department on the statutory '

1anguage in question would charge. the razlroads with a min;mum of
about "$1,000,000 of the total project cost of app:oximately
$10,000,000. This is to be compared'with the'figdre‘o£‘$1545765f |
found, in the proposed report, to be a reasoﬁable aggpegate'Southern
Pacific and Santa Fe appoftionment predicated on 10 percent of ‘the -
stimated cost attributable to the presence of the railroad :acxlz-
ties. TFor reasons set forth in the proposed report applieant was
willirg to base the railroads' apportionment‘on Io_pefeenf‘efdthe
cstimated costs of two hypothetical structures, refleeting,ad |
aggregate of ebout 4 percent of the total ectual'eostief the Weet'
Grand Avenue project. In its exceptions to&the'preposed report,this

percentage ic further modified.

The mnterpretation placed by the examiner on the languageiff'd

of cubparagraph (e) here in issue does not, in our opmnion, violate -

the reguirements of Section 1858 of the Code of vaml ProcedLre,
above. Nor does it fail to give effect to the werds "dependent

on the findirgs of the Commission with rLSPGCL to the relatied of di
the project to each categorj." This _atter noint will be hcreqdafter
treated in connection with another exceptxon. The prqposed and_pg,

No. 7 is proper.

The Department takes excepticn to Comclusion No. 9 of‘thegff;\f

nroposed report, which reads:

i )
+ o




"Any items or costs.which are not attributable
to the presence of railrcad facilities, or which would
have been incurred without being subject to apportion-
ment if the real ent of the crossing had been at
grade, are propexrly excluded from thu hypothetxcal
structure, " |

Applicant contends that testimony of all“the:railroad‘and

public agency witnesses was to the effect that é@en«where the phrasa'i
"attributable to the presence of the railroad’facilities"‘applies, |
the practice is to determine the limits of the project ‘and toﬂexpech
a 10 percent contrlbution from the railrocad based upon all costs - .
incurred within those limits. Review of the portions of transcrlpty
cited does not bear out this contention. Those 1nstances wh;ch.were'
given reflected special situations under greatly dlfferent circum-~
stances than those involved in the project umder consideratloq.

Applicant further asserts that a major factor iﬁ,deﬁer-‘
mining apportionments of overpass construction or reconstruction
costs is the situation which prevailed prior to‘construction, rather(
than the relationship of tracks and. streets or roads cf;stxng afteh
construction or reconstruction. Thus it alleges that the old Poru
of Oakland Overhead did not pass cver‘an.Army,track, as stated in
Finding No. 11 of the pr0posed report'énd that the 26*5 Street
Overpass did not pass over an Army track, as stated in rxndxng
No. 12. Thus, if the new structure had been built on the old alxgn-
ment (including recomstruction of the 26th Street Ovcrpﬁss), appll-":
cant contends, no part of the cost would have beea attw"outuole to
the Army. This circumstance it contends should be a guxde to the
problem at hand. ‘

It appears that the Department iIs correct as tO'itS: |
eriticisnm of Fipding No. 11. Howeﬁer,.the'record is clead that at

least the "J" line of the westerly portion of the West Grand Avenue




| ", -
Cverpass-now passes over the Army track in question. - The record

clearly-shows, however, that Finding No. 12 correctly states the

facts, in that the old 26th Street Overhead did pass over a track

wha.ch was used by the Army, whether or not it was actual federal -

property. - '

In arriving at a fair and just appoxrtionment of costs, it
is proper to consider the circumstances which prevailed both in the
"before” ‘}‘c"ondition and in the "after' condition. The fact that the
West Graﬁdi Avenue Overpass, in following the Iogicail',.‘ direct rbvr.te‘ |
. from West Grand Avenue to the vi.c:!.nity of the Bay Bridgé “t;ol_.l” plaza
necessarily passed over a multitude of Army tracks, as wé11'~“as,'th6$é |
of the railroads, has an important bearﬁ:g on sﬂch apportionménf: _and
camnot be ignored. | B | | |

The Depsrtment believes that Comclusion No. 9 should be
amended to eliminéte the words "or which wov_.zid h.éve been incurred
without being subject to épportionment if the realignment ofA thé’
crossing had been at grade”. As poiﬁted out in Southern Pacific's
reply, the reason for excluding from the hypothetical é‘truétute. ail |
costs that would have been incurred without apportionmént‘ even if
the project had been at grade, is that such costs are .csle‘arly ot
attributable to the presence of railroad facilities. Cénc‘lﬁéion.'
No. 9 as framed in the proposed report is proper. | |

The Departmeb.t, consistent with its position reg'arding“
proposed Conclusion No. 9, has, in its Exception No. 7, set fdtth-
reviéed figures for the estimated cost of its eastern h.ypothe.tica‘l ‘
which restore certain cost elements (actually incurred in copneéﬁign

with construction of the overpass) that the examiner had excluded.”

4/ 1In Appendix B hereof, the necessary correction has been made in
Finding No, 1l and Finding No. 13 has been clarified.

5/ The table on sheet 32 of the proposed report compares the

respective estimates of the Department, Santa Fe and the exam-
iner of the costs of the hypothetical structure.

-6~
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These were in the group designated "b’iscellerieous- Expense". A
tabulation of the individual categories of such expense = as set forth
in said exception, totals $124,700. Yet in :.ts tabulat:.on of
structure cost elements the Department ‘has shown this ...tem as |

$155, 000. No reason is given for the substantn.ally hxgher f:.gure.

At the same time, in its proposed revision appllcant now accepts the
examinex's figures for roadway on grade, utllity relocat:.on, and
right-of-way costs. The adjustments made by applicant in its
exceptions reflect a revised est:.mated total cost Lox th_e_hypothe-‘
tical of $2,856,848. This is to be compared w:’.tﬁ' its original
estimate of $2,998,800, that of the examner, ‘which :Ls $2 815 848

and that of the railroads, which is $2,449,900. Since we have
hereinabeve concluded that Conclusion No. 9 of the proposed repo*t ‘“»
is propexr, the upwa.:r.'d ad;usments in "Miscellaneous Expense" and
“other items affected thereby, as proposed by the Depar:tment", are

: not justified. | |

h Southern Paciiic and Santa Fe also o'bject‘ to« the totei |
estimated cecst of the eastern hypothetical submitted by the

examiner, because he has not adopted their modified_ st‘ru’c'ture-, as
developed by the Santa Fe engineer witmess., As steted‘ in the pi:'o-”
posed report, the latter structure ignores the presemce of the two
Wood Street tracks of the Santa Fe (in fact, if buxlt :c‘.t would no*‘
clear trains using those tracks). The reason for submtt:.ng ,uch a_‘
aypothetical, with its lower cost because of its shorter 1ergth, iz :
that the overpass, as built, does not el:.mmate the exmtirg gra«.e
crossing over the Wood Stxeet tracks. S:.nce a grade croes:.ng is noi
eliminated at these tr cks, says Santa zE, subpa:agraph (a) of

Section 1202.5 of the Code zpplies and no construotion towa*d tl«e
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cost of the ovexpass by reas?n of the presence'of those tracks 1@‘

chargeable to the Santa Fe.™ _

The basis upon which the examiner concludes that the
hypothetical proposed by the railroads should be rejected and ome
adopted which clears the tracks'in'éuestién and coﬁSequently'
increases the aggregate contribution of the railroadsfis‘not‘clear
to those entities. Their surmise is that, because a substantial
portion of the traffic which formerly used the Wbod Street‘cro$5idg
is now diverted to the overpass, the examinexr is, in éffect,
involding subparagraph (b), as if the crossing had been actually
eliminated. It appears that the key to the exammner s treutment or‘
this phase of the problem is found on page 28 of the proposed
report. The sentence in question (as chrected'mn.Appendlx B

hereof) reads as follows:

"The underscored portion of the above-quoted Code
provision is vague and ambiguous; it certainly gives
the Commission wide discretion, subject of course to
the specific requirements stated in the earlier por-
tions of the subnara%raph in apportioning the
construction costs of these grade separatzons which
coxe within the scope of said subparagraph.'

The statutory reference in the quoted sentence is to

that portion of subparagraph (e) of Section 1202.5 which reads &

G/ As stated in tke propesed report, Southern Pacific's pos;txon
is <chat no_contyibution is requxred of it at 2all since
grade crossing of Southern Pacific is eliminated by'con°truc—
tion of the overpass. However, if the Commission concludeq
that some contribution is, mevertheless required of it, and
a2 hypothetical structure is utilized, Southern Pacific
approves of hhe structure proposed by the Santa Fe.
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7/

follows:
"....2nd in addition shall assess against the

railroad a reasonable percentage, if any, of
the cost not exceeding the percentage speci=~
fied in subsection (b), dependent on the
findings of the Commission with respect to
the re%tion of the project to each category."

wphasis supplied.

The railroads argue that proper comstruction of the
statutory wording in duestion requires the specific application‘éf
each of subparagraphs (a), (b), (¢) and (d) to each ofvthe.spgcific
situations presented in commection with the comp1ex structure and.
adjacent railroad tracks, to which each such subparagxaph.w¢u1d‘be" |
applicable if it were the only subpar#graph involved. In iisvreply"
the Department, however, asserts that the railroads‘ﬁakewmuéh of
parts of the project, but carefully‘a@oid'lopking-#t_the_projectcas*
a whole. | ,i | S

Subparagraph (e), by-ité terms, is-invokedfwheﬁnthe‘
Coumission finds that "a particular project does mot clearly fall
within any one of the above categories." If the paragraph;was
intended to apply'in the rigid manner urged: by the railrbads‘it
appears that subparagraph (e) might just as well be deléted‘f;om-
the Code and parties be left to apply the individual preceding
subparagraphs as best they'might to each individual situatiop,’with 
the attendant complications that naturally ariéé in such a cbmpiex :
set of circumstances as is presented in~this:prpceeding,

We are inclined'to-agree'with the statement in
the proposed report to the effect that the particular
language in,subpa:agraph (e) here under conside:aﬁion nec-

essarily accords the Commission considerable discretion in

;
b
£ .

{

7/ Subparagraph (e) of Section 1202.5 is quoted in full on sheet 8§
of the proposed report. ol
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epporti oning costs which come within the purview of that subparagraph"'
There;ore we are 3ust1;med in the process of arrxvxng at a
reasonable, fair and equitable result, in conslderxng all of the .
circumstances relzting to the particular portion of the*OQerpass
under consideration., Among these is the inéscapableffactfthat the
eastern‘hypothetiqal proposed by the railroads is ome that would :
never be cohstruéted because if it werehﬁhe Santa'Fé*would-be‘uﬁableu‘
to use the Wood Stxeet tracks. Another circumstance that has @
bear:ng'wzthmn the purview of subparagraph (e) is that conutructlcn
of the Qvexpass, while it has not resulted in the climinacion of the
old Wood Street grade crossing, has resulted in elimlnation of the
great preponderance of vehicular movement over the croésing. Through n
traffic now moves over the Overpass, the croésing tra£f£¢‘being
limited to the relatively small amount of local traffiCusexving thé
few establiskments located on the street. This has resultedl
necessarily in a great reduction in accident potential

The conclusions reached in the proposed report which would
xeject the eastern hypothetical of the railroads and adop: that-ofﬁ-‘
the Departmént; with cost modifications as,indicated'in the report,
are sound. - o

Predicated on its reasonming relative to\thé "béfore" #nd
"after" conditions as they affect the tracks of the Army'Base,'the
Department argues that the cost apportionment to?the;raiquéds.bésed-'
on the estimated cost of the eastern hypothetical should include tﬁéV
cost of that portion of such structureiattributaﬁle to the pfesencé. '
of the Axmy tracks. The parties axe agréed oﬁ~tﬁe_use offlinear,feet
cver the rights-of-way trayersed on the OQezpass-for tﬁé_deférmina-'
ticn of ratable portioms of the entities involved. Using the eaéfefn”
hypothetical adopted in the proposed report, the rel#tive 1engths.

and percentages involved are as follows:

~-10-




Army 610 feet 44;@4'pe:cent's

Southern Pacific 565 feet 40.79’pe:¢enﬁs

Santa Fe 210 feet ‘15;17;per¢en:«

Since no portion of the cost of the West Grand Avenue
Cverpass, undexr the terms of the agreement'between‘apﬁlisantland“the
Department of Defense, is to be borme by the latter, apéiicant con-
tends that the ratable shaxes of the railroads should be based on thex

total estxmuted cost of the hypothetmcal divided between the two

railroads in the proportions reflected by the following percentages:

]

Southern Pacific 565 feet 73‘percents

Santa Fe - 210 feet | 27'percent5

As a matter of equity and Justxce there is nO«reason.why
the United States Departument of Defense should not bear its fair
share of the cost of construction of the Overpass. 610 linear feet
cf the eastern portion of the actual structure are elevated by
zeason of the presence of the Axmy track facilities. If the Army s
legitimate share is not borme by the railroads it will be a part of
the cost to be borme by the people of the State of California.‘ Undex
such clrcumstances it simply amounts to shifting the buxdquof thé{
people of the natiom as a‘wholé, who support the defense sstablish?
ment, to the people of this State. A | |

In any event no expense will be incurred by the Army.
However, regardless of such reasoning as applicant has ad&ancéd‘in
suppoxt of its position, we are in agreement with the proposgd tepo:t
tkhat it would be manifestly unjust and unfair to require:the'tail-‘“‘
roads to bear the Army s share of the conmstruction costs in addmtmon

to their own. The conc’u31on° proposed by the exami ner wzth resvect

to this issue are—proper.




The railroads take exception to the proposed Cohclusicn

No. 17, which, in part, reads as follows:

"The meximam amownt of 10 percent oI the cost
attributable to the presence of the railroad
facilities, permitted by subparagraph (e) of
Section 12025 will be reasomable in apportion-~
ing costs to Southern Pacific and, insofar as
the Wood Street tracks and Track 47 are involved,
to the Santa Fe.''

Both roads contend for 5 pexcemt in lieu of the‘figure of
10 percent nproposed by the examiner. Sbuthérn PaéificiérgueS‘that '
a full ten percent to the railrcad is not permissible‘Becéusefof'the
requizement, in subparagraph (e), that the "reasdnable péfcéﬁtagé"
to be assigned shall be "dependent upon the fzndmngs of ﬁhe commls-
sion with respect to the relation of the project to each category.,
Since the project bears a direct relationship'to subparagraph (a)
wiich provides for mo contxibution by the raiirdad) and also to
subnaragraph ®) (in vhich the maximum.xlgure of 10 percent is found)
2 reasonable percentage, says the railroad, must be somethmng less |
than 10 percent, lest the relatiomship to subnaragraph Ca) be mgnorcd

Santa Fe's argument points to subparagraﬁh Gd) of |
Seetion 1202.5, which provides that where the project ‘consists of
alteration or comstruction of an existing sepaf&tion‘fdr”Incréasing
tne capacity of the structure for hlghway-purposes 10 percent of the
cost shall be apportioned aga:nst the railroad. Santa Fe.asserts
tnat only to a rather minor degree was the arogect constructed to
increase the capacity of the 26th Street Overhead toxaccommodate‘
trzffic which then went over the ove*head and whlch could be

0
anticipated to go over it in the future.” For tils reason Santa Fe'

The recoxd, in our opinion, discloses that increasing the capa-
¢ity of the exlst«ng structures was in fact an important purnove

in the new comstruction. This was accomplished by increasing the
number of traffic lames and by ellminatlng the circuitry xnvolved
in traversing the old structures, among o~ners. '
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believes that a 5 percent contribution,would'benreasonable;”ahd-iﬁ['

fact generous.

It is to be observed that while Southern Pacific argues
vigorously for the 5 percent figure in its brief and in-one7parﬁ'of'
its exceptions, by statements elsewhere innthe‘léttgrvpleading:itﬁ
appears to accept the figure of 10 percent recommendeduiﬁnthe.pro-
poéed‘report. On‘page 1 of the ekceptions is thé foliqwﬁngf‘
sentence: | -

"Moreover, if the Commission should agree to

Southern Pacific's objections to the Examiner's

proposed treatment of the Santa Fe's Wood

Street tracks, the result will be to increase

the share of the cost to be paid by Southern

Pacific by approximately $6,000," |
The approximate figure of $6,000 reflects the difference between
$115,831, Southern Pacific's proposed apportionment for that road"
as set forth in its proposed substitute concluéion, numbered 5 (for
a part of conclusion No. 17 in the'proposed‘repbrt) and $10§;860;5
the amount proposed for‘Southern Pacific in sai& conclusion Nb)il?._‘
Both of these figures reflect 10 percent of the respective estimates
of Southexn Pacific and the examiner of the ratable.sharé‘of-théa

construction costs attributable to the presence of Southern -Pacific
tracks.

After setting forth the arguments of the par:;ég
the proposed report states that, in the light of all the
circumstances suérounding,the West Grand Avenue Ovefpass pro-
ject, 10 percent will result in a reasonable apportionment.to
the railroads (sheet 34), ‘This,expression‘is-consiSteﬁt-with the
earlier statement of the examiner (at sheet?&)’to the eﬁfect'tha;

justice will not be served if a seemingly“pertihen:‘Codé‘préviéibn'
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is applied to 3 partiéular situation as if the rest of'the»prodecﬁ
relationships did not exist, It is_élSo%conéistént'with‘thewpoint7
we have hereinabove made that the key wording in subparagraph?(e)‘
accoxds the Comﬁission considerable discretioﬁfin apportioning\cbstsv
tnder that sub?a;agraph. It is to be remembered‘ﬁhdt’thé‘?ercentage'
figure in question relates only to thefcosﬁ of.those»po#tibnﬁ of-the‘ 
project which are attributab1e~toathe5§resen¢e of thé :3i1r§a&f
facilities, not to the total cost of the entire project. We are of
the opinion that, considering the project in all of its complex and'
varied relationships, 10 percent will reflect a reasonable apportion-
ment to the railroads. The proposed conclusions of the examinef "

relating to this question are pfoper. o/

The last point which we will specifically consider_ ‘
relates to the western hypothetical structure as proposedfby the
Departuent for thé purpose. of ascertaining a'reasdnabie-appdition—"

ment of the cost of the Overpass attributable to the presence of the

Santa Fe Baldwin Lead track. The gstimated cost ofﬂthat‘hypothetical' w

structure is $1,291,600. The Department contended at the hearing
and in its briefs that Santa Fe should pay $129,160, or 10 pexcent
of the total, on the theory that the presénce of the Baldwin Lead
track made necessary the elevation of the structure aBove:g:ade.in

that vicinity, Santa Fe points out that the elevated structure in

question (the "J" line portion of the Cverpass) is madevneceQSaryjbjf'

9/ In its exceptions Southern Pacific expanded the argument pre-
viocusly made in. its briefs to the effect that subparagraph (&)
of Section 1202.5 has no application to the question presented
in this proceeding, on the ground that the construction of the
West Grand Avenue Overpass did not "'consist of an alteration or
reconstruction of an existing grade separation'., We will not
comzent on this fuxther tham to state that the argument is
develoned step~by=-step by a chain of legalistis reasoning,
including citation of such cases as Breidert v. SP, 272 C.A.
(2nd) 398 (which can be clearly distinguished) until a comclu-
sion is reached which is contrary to the cold facts.
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e adataiadatedntededededededeiutndntatadadg Shnini

toe presence of an Army track,'to the east, andgthe lanes of,the.Bay'j
Eridge approach, to the west of said Baldwin Lead. Santa Fe is
willing to contribute $4,048, This is 10 percenttof‘the amount

($40,481) determined by multiplying the cost perylinearvfoot of‘tﬁe

western hypothetical by 70 (the scaled length of that portion of‘tﬁe
aypothetical which would pass over the Baldwin Lead:right-of?way).f
The examiner adopts the Santa Fe's figure as reasonable. -

In its exceptions the Department modifies its orxginal |
position as set forth above, It is willing now to charge Santa Fe
with 10 percent of the estimated cost of only a portlon of the
western hypothetical, This portion is measured by the scaled
distance of 600 feet, from the beginning of the easterly approach ;
of the hypothetzcal to the Baldwin Lead track. The‘estimated cost“
of that portion of the structure the Department calculates as: :
$347,400, being the product of 600 and the same cost per llnear foot
of the entire structure that was used by Santa Fe, as above. Thus
the Departuent's new proposal is to requxre the Santa Fe. to-pay
$34,740, in lieu of $129 600 by reason of the presence of the
Baldw1n Lead. | »

The reasons, as set fortn in the proposed report, for not
requiring Santa Fe to contribute more than $4 048 to the cost of the
Overpass on account of the Baldwmn Lead are not weakened or. nulllllcd
by the changed position of the Department, We are of the opinion
that $4,048 is a reasonable appottionment for the purpoee;iﬁﬁquestion.‘
The conclusions relating thereto in the proposed‘report ate écund.

In comnection with the lmmedlately precedxng,subgect
Santa Fe takes exception to the examiner's proposed concluolon
No. 19, which states in effect that the Department s westerly

hypothetical structure and the estxmated cost: thereof are reasonable
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£foxr the purposes for which they are employed Santa Fe c'oncedes
that the amount of $4, O4o is reasonable, but argues that the |
hypothetical as designed by the Department is o:t reasonable for |
the indicated purpose. It is manifestly :!.nconsis\tent to say that
the amount of the apportiomment is reasonable but that the structure
by means of which such a.pport:.onment was determ:.ned is unreasonable.
The proposed conclusion should be allowed to stand

Hereinafter an additiemal findimg of fact is made and a
revised conclusxon of law is reached. These are formulated in the
light of suggestions advancedby parties in their ex'cep‘tions‘.‘
No discussion appears necessary. _ . - | |

We adopt as our own all proposed f£indings of fé.ct ‘set‘ |
forth in the Examiner's Proposed Report (being Nos,. 1 to--‘ 25, inclu-
sive), as corrected or clarified in Appendix B, hereof, We also |
make the following additional finding of fact:

No. 26. The West Grand Avenue project was constructed
on a new alignment because it would have bcen :.mpracti.cal
unecononic and poor engineering to construct it on the old. al:.gn—
went and because the new aligament was the direct route between
West Grand Avenue, the Army Base and the Bay Bridge toll p»laza; |

We adopt as our own the proposed conclus:.ons of law,
with the exception of No. 2, set forth in the Examiner s Proposed
Report (being No. 1 and Nos. 3 to 25 , inclusive, as co;:rected‘.:{n);: |
Appendix B hereof). - |

In liew of the proposed conclusion of law No, 2 we reach
the following cenclusion: |

No. 2. The overpass project: involves in pa.rt ..he
“reconstruction of an existing grade scpa::a.t:.on" as that expressmon |

is used in subpa.ragraph (d) of Section '1202.5 and in part provides,
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a new route for traffic of various soxts mot utilizing the 26th
Street Overpass. |
SUPPLEMENTAL ORDER

IT IS ORDERED that the cdsts 6f construction of the West:
Grand Avenue Overpass, construction of which was authorized by

Decision No. 70764 in this proceeding, shall be 'apport:’.oned-:as‘ ‘

follows:

@) To Southern Pacific Translaortatioﬁ Companys:
$109,260. | s

(®) To The Atchison Topeka and Santa Fe Railway
Company: $44 ,.965 » plus an amount computed
by capitalizing at five percent per annum the
direct and computable savings to said company
resulting from the elimination of the cost
of physical maintenance, and from the
elimination of the cost of meintaining cross-

ing protection at the former Track 47 grade
¢rossing. .

(¢} To the State of California, Departinent of
Public Works: the remainder of saic_l ¢costs,

The effective date of this order shall be tweaty days
after the date hereof, ‘

Dated at San Fraocl  ° | califormia, this :2 A
day of NOVEMBER , 1970, | S




APPENDIX A

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

. | ,
Application of the State of California )

Department of Public Works for an order

authorizing counstruction of nine cross-

ings at separated grades, and related

work, over tracks of Southern Pacific :
Company, The Atchison, Topeka and Santa Application No. 48399
Fe Railway Company and the U.S. Govern- |
ment in connection with construction of

a viaduct to connect the East Approach

of the San Francisco-~Oaklend Bay Bridge

to West Grand Avenue at Peralta Street

in the City of Oskland, referred to as

"West Grand Avenue Viaduct".

/’

Joseph C. Easley and William Sherwood,
for State of %hlifornia,‘Department
of Public Works, Division of Bay
Toll Crossings, applicant. :

Harold S. lentz, for Soui ern Pacific
Transportation Company=/; Robert B.
Curtiss, for The Atchison, Topeka
and Santa Fe Railway Company;
interested parties.

M. E. Getchel, for the Commission staff.

PROPOSED REPORT OF EXAMINER CARTER R. BISHOP

By Decision No. 70764, dated May 24, 1966, in this proceed-
ing, the State of Californta Departﬁent of Public Works,(Dephrt@ent)
was authorized to construct a crossing at sepﬁrated'grades éf" .
West Grand Avenue over the ﬁracks of SouthernJPac;fic‘C§mpany'and3
The Atchison, Topeka and Santa ?e Raflway Cémpany (Santa Fe) at

1/ The former Southexrn Pacific Company, which was the party appearing

~  at the hearing, was merged into Southern Pacific Transportation
Company on November 26, 1969, and has ceased to exist.  The
surviving company will be sometimes hereinafter referred to as
"Southern Pacific.”
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the Ogkland Army Base in the City of Oakland (City)'. "‘S'a;’.d‘ decision
provided that construction and maintenance expense sl;oﬁlc_l‘ be ﬁome
in accordance with agreements entered into between the partiesv; and
that 1f the parties failed to agree the Cbmmissiqp would 'appofcion
sald expense by further order.

Subsequently applicant informed the Commission that the -
parties had been unable to reach agreement on the appoztionment: of
costs and requested that the matter be set for hearing for the
receipt of evidence on that :Lssﬁe. By Decision No. 74605, dai:ed‘
August 27, 1968, Application No. 48399 was reopenéd‘ for such pﬁprse. _.
Hearings were held before Examiner Bishop in San Francisco on December
10, 11, 12 snd 13, 1968 and on April 8, 9, 10 and 11, 1969. With the
£11ing of reply briefs the matter was taken under ;subcﬁ:t.'sgiqn on
July 22, 1969. | | |

Applicant presented evidence principally through: tivo engvi-‘
neexs of the staff of its Division of Bay Toll Crossings: “a
principal bridge engineer and a surveys and rights of way engineer;
other wituesses were an administrative civil engineer. emp].oyed‘ by the B ‘
County of Los Angeles and the assistant general manager of. the |
Department of Public Utilities and Transportation of the City of Los
Angeles. Southern Pacific offered evidence through the assistant to
its chief engineer and its public projects engineer. A regional

engineer of the Santa Fe testified on behalf of that company. A

senlor transportation engineer of the Commission's. staff assisted in

the development of the record.

The West Grand Avenmue Viaduct projei:t‘ ‘im‘rolves- a
separation structure passing over two tracks of the 'Santa Fe in Wood' \
Street, over a track of the Santa Fe identified as Track No. 47, over

28 tracks of Southern Pacific, over 15 tracks owned by the federal

2=
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~ govexrmnment (a yard of the Oakland Army Base), over the Oéklaﬁ@' AmY
| Terminal, over another Army track and a Santa Fe track lmown hs-.‘thé
Baldwin Lead, thence over at least a part of the San Franciscq-"
Cakland Bay Bridge Toll Plaza, where it connécts with chﬂé BrI;l'ge ‘
approach. On the westerly portion of the project the Viaduct
commects with the previously existing Pért: of Oakl_aridr' Overhead, which
has been reconstructed to become a part of the eastbound ‘; structure of
" the viaduct. The over-all length of the viaduct project is 1.3 miles.
It was opened to\_public travel on April 16, 1968. The ébst of the
project was approximately $10,000,000. | |

The viaduct was constructed to increase the trgffic- | |
carxying capacity of facilities connecting the adjécept apd‘tdowptéwn
sections of Oakland with the Bay Bridge and the Amy 'B‘ae-fe.“ énd’ to ""
provide direct access, via the Bay Bridge approach, to tif;affic“‘
moﬂn"g between the Axny Base and locations east thereof , or_ly Che one
hand, and points north and east of the Bay Bridge distr:l;léution;
structure, ou the other hand‘.'z'-‘rhe Viaduct replaces the éo-calied -
| 26th Street Overpass. The approach to that structure began just
north of the new Viaduct west of Wood Streét', crossing Santa Fe Track “
47 at grade; the structure then paralieled‘ the Southern i’aciﬂc tracks‘
and cfossod‘ above then to tho west, varying in distanée 'éfo@ o

about 900 to 1100 feet northerly of the Weét Grand 'Avenue“ Vj;'gduct“c:o~-ss-

1ng .of said tracks. The 26th Street Overpass came to grade into Wake |

2/ In 1930, before the Bay Bridge was built, the Hoover-Young San
Frencisco Bay Bridge Commission recommended an alignment over
Goat Island (now Yerba Buena Island); this alignment Included two
approaches on the Oakland side, one of which was on the same -
aligoment as that om which the West Grand Avenue Project has been-
built. At the time, however, that approach was not built.

-3e
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Avenve. Traffic coming off the Overpass there'proceededfto the

junctiocn of Wake and Maritime Streets, whence it proceeded‘
either southerly on Mgritime or Wake into the Army Base or'westerly
over the Poxt of Oakland Overhead to the Bay Bridge Toll Plaza and
thence onto the bridge. L | ’_

The 26th Street and Port of Oskland oeerpasses were*woodén;dl‘
two lane structures. The forcer'was originally built as a railroad
structure to carry the trans-bey traffic of Interurban'Electr;c“‘ |
Raflway (Interurban) over the tracks of Southern Phcific, when such
trains began operaticg over the Bay Bridge in 1939. Subsequently, |
service by Interurban was discontinued. During World War I the
United States Army took over the 26th Street. Overpass as part of the
Ogkland Axmy Base and converted it from a rallway separation.to a
two-lane vehicular overhead. The record indicates that the Amy did
not seek or acquire authorization from the Commission to convert the
structure to a vehicular overhead. _ | _

In 1944, the Axmy granted a 1icense to the City of Oaklandlf
to use the 26th Street Overpass. It gppears that this a:ructuxe was
open to the gemerxal public from the time of its conversion to
'vehfcular use. The evidence indicates that the City-of Oekland‘dide
not seek or acquire authorizatfion from the Commission tocﬁtiliee the
overpass as a public or publicly used crossing. |

Movement over the 26Ch Strest Overpass to or from'either.the‘
Axmy Base ox the Bay Bridge involved a somewhat circuitous route. ‘Tﬁe _'
new West Grand Aveme Viaduct follows a direct route. It is a 4-1ane |
separated structure of concrete, leading directly from 4-1ane West

Grend Avenue to the Bay Bridge Toll Plaza, with on-and—offrramps'for:‘
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the Army Base, and with approaches on the west end from and tqfﬁéintsf’

in the direction of Berkeley and:thethchthur'F?eeway; as.weli*as}éof'
and f£rom the Bay Bridge. M
Although the viaduct 1s built to freeway standaxds, it is-
not desigunated a freeway, but an approach to the Bay Bridge. A3 §u§h*:,
its design and construction werevcarried*out ﬁy';he-Division of5Bd?‘
Toll Crossings of the State Department of Public{Wbrks-_‘ |
Construction of the viaduct did.nOt eliminate any gradé'
erossings of Southern Pacific. Neither the old rou:e‘bver‘the 26th
Street Overpass mox the new viaduct‘route Invalved;crosSingzﬁ:ack$ 
of that carrier at grade. The viaduct does.eliminatenthé crbss£ﬁg;of;
Senta Fe Track 47 at grade.3/ ; o o :
With respect to the situation at Wood Street, crossing,of
the two Santa Fe tracks in that street at grade was formerly
invelved, both as to local traffic from and to-locations on chat
street and as to traffic moving over the 26th.3treet Overpass.
Through traffic now moves over the West Grand‘Avenue‘V£aduct, of
course, but access roads have been constructed on‘éither §idé‘o£'the
vieduct (as it rises from grade about one andioné~half.blo¢ké e&st of -
Wood Street) leading to and from Wood Street for the 1oca1 traffic.
Such traffic, in going into or out of Wood Street necessarily moves

over the tracks of the Santa Fe in that street.

3/ The viaduct also eliminstes a crossing at grade of Wake~Avenue
by gstrack connecting the Axmy’ 3~Knight and Baldwin.freight
yards. h |
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The application statés tha; it ia-filed pursuaﬁt*toh ‘
Sectfons 1201-1205, inclusive, of the Public Utilitfes Code. The -
parties are agreed that the broceeding is one under Seccion 1202!65_ _
the Code. This leads to Section 1202.5, the‘firstfpéragigph_offﬁh;sh :

reads as follows:

"In prescribing the proportions in which the
expense of construction, reconstruction, alteration
or relocation of grade separations shall be divided
between railroad or street railrcad corporations
and public agencies, in proceedings under Section
1202, the commission, umless otherwise provided in
this sectfon, shall be governmed by the following
standards:" (emphasis supplied).

Thereinafter are set forth paragraphs (a) tbﬂ(h) inclusive, in which
are stated the standards to be applied, under Qarious‘facCual‘sitpaf
tions, in the apportionment of the costs of grade éepérétions. The
respective railroads, oun the one hand, and the Debartmént, Qn‘che'
other, are not in agreement as to which subparagraﬁh:ér'subparggfaphs
of Section 1202.5 of the Code is or are applicable to the

circumstances presénted by the WeSthrénd“Avenue Viaduct.

POSITION OF APPLICANT

Applicant argues that the viaduct project is directly ‘
related to subparagraphs (b) and (d) of Section 1202.5.‘Subparagraphy ; 
(b) reads as follows: | | ' : -

"Where a grade separation project initiated by
a public agency will directly result in the elimina-
tion of one or more existing grade crossings, located
at or within a reasonable distance from the point of
crossing of the grade separation, the commission shall
apportion against the railroad an amount computed by
capitalizing at 5 pexcent per anuum the direct and
computable savings to the railroad resulting from the
elimivation or reduction of the cost of physical.
maintenance of such crossing or crossings, and from
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the elimination or reduction of the cost of maintain~
ing crossing protection at the existing grade crossing
ox crossings, and in addition shall apportion agaiast
the railroad 10 percent (L0%) of the cost attributable
to the presence of the railroad facilities. The
remainder of such costs shall be apportioned against
the public agency or agencies affected by such grade
separation.” (Emphasis supplted.) .

The project provides for the elimination of a Santa Fe grade’
cxossing at Track 47 and, applicant pointsyout; elimingtes the majox
portion of traffic on the Wood Stfeeﬁ crossing‘of that railro;d.‘

Sub-paxagraph (d) of Sedtion 1202.S~reads,fin;part; &35
follows: | |

"Where the project consists of an slteration or
reconstruction of an existing grade separation fox
o creasing the capacity of the
structure for highwa oses, the commission shall
apportion ten percent Ef%%) of the cost against the
railroad and the balance against the public agency

or agencies affected by such grade separation.”
(Emphasis supplied.)

The project, accbfding_to the Department, provides for the

"reconstruction” of two existing grade separations, namely, the Port

of Oakland Overhead over a track of the Santa Fe and the 26th Street
Overpass ovér_tracks of Southern Pﬁciilc. Accoxdingly, itfiswthe‘ |
Department's position that this poxtion of the project 1s‘re1ated to
subparagraph (d). Applicant also poiﬁts out-that'the~basic~purpdse_
of the project was to increase the vehicular capacity of #hg o
existing facilities and axrgues that the viaduct\project'does not
constitute a?neW'rQute; but does provtdevfor afné& movemgntvof»“
traffic. ”_ o - | | |
Apﬁiicaﬁ:?takes the position also that the project falls

within subparagraph (e) of Sectfon 1202.5, which reads as follows:
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TIn the event the Commission finds that a
particular project does not clearly fall within
the provisions of any one of the above categories,
the commission s make a specitic Iinding o :
fact on the relation of the project to each of
said categories, and in apportioning the costs,
it shall apportion against the railroad an amount
computed by capitalizing at five percent (57%) per
annum the direct and computable savings to the
railroad resulting from the elimination oxr reduc-
tion of the cost of physical maintenance eund fxom
the elimination or reduction of the cost of main-
taining crossing protection, at the existing crossing,
1f any, and in addition shall assess against the
railroad a reasonable percentage, if any, of the cost
not exceeding the percentage specified in subsection
(b), dependent on the findings of the commission with
rTespect to the relation of the project to each
category. The remainder of such cost shall be
apportioned against the Rublic agency or agencies
affected by the project."” (Emphasis supplied.)

The basis for this positioﬁ is that the project is not just~for-thg
purpose of eliminating a grade crossing or of constructing a‘grade
separation. Applicent concludes that the pgojecﬁ, as a whole, falls
under subparagraph (e). | -
éince the area in question and the‘project as congtructed 

were heavily influenced by the presence of the railroads, accoxding
to applicant, it contends that a strict application of the subpara-
graph would requ;re a contribu;tpn frém the railroadssofylo-pe?cen;f
of the total cost, mamely, $1,063,299; The Department bélieves,‘ |
howevef, that due consideration sﬁould be given :o—the'fact that the
two existing grade sepqrations cou;dfﬁgve been'reqongctuCted~qu5the
grade crossing (over SentavFe track:47) could'béve~beep ¢11minated‘
without having provided the highway-highway sgpargtioﬁ qp‘the~ |
Junction of Ma:itime Avenue and Wake Streét in thé‘Axmy~Baéé; While
California law does not gxp;essly authorize the use of hypgthetical
grade separation projects, the'Dépa:tment believgs that théy'can be a
useful device to aid inAcﬁlqulating the_"rgasonableﬂpercentage”‘

| conteéplated by Sectiég 1202.5(¢)vof the Code. | | |

-8
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A.witness for the Department testified concerning two .
hypothetical overpass structures, designed in line with the fore-
going, including estimates of their costs and the amounts which
under the Department’s interpretation of the 5:acucasowould have4
been allocable to the railroads, had such structures: been built.
Ihe easterly hypothetical was shown on the same alignment as that of
the actual structure, arising from grade at the same point as does
the latter, proceeding westerly above the SantaiFeonod-Street andv
No. 47 tracka, the tracks of Southern Pacific and the group of Army
tracks lmmediately westexly thereof, and returning to grade at &
point approximately 800 feet westerly of the last of said tracks.
This hypothetical project, as in the actual structure, separates

into two structures, for eastbound and westbound traffic, respecr

tiuelﬁ; and includes approach segments at grade at eachfend,'as’well

as roads to and from Wood Street.

LApe—

The westerly hypothetical structure, as conceived‘by the
Department, also follows the alignment of the overpass structure as
built, but only embraces that portion of said structure which carries~
the westbound traffic, and only a part of that. Applicant s witness
pointed out that tbe structure for the eastbound traffic, the Old
Port of Oakland Overhead, was already fn existence. He did not
finclude in his hypothetical project any of the cost of the |
rebuilding,of that overhead. Moreover, his~hypothetical westbound

structure does mnot include~onrand-o££ ramps and comecting roads ‘

&4/ Applicant recognizes that the estimated cost . of a hypothetical
project is, by its nature, somewhat speculative.




for trnffic to and from the Bay Bridgevapproacn in the direction.of:
Berkeiey and the McArthur Freeway. This proposed hypothetical |
overpass rises from grade approximately 800 feet east of the Santa
Fe Baldwin Lead track, passes above that track, an Army track and
above all the lames of the Bay Bridge approach and returns to grade
to the west of that highway. This westerly-hypothetical project
includes the construction of westbound approach 1anes from therwake
Avenue intersection, and a road connecting the hypothetical ovel'Pass

with the Bay Bridge Ibll Plaza

The construction costs of these easterly and westerly

hypothetical overpass structures, as’ estimated by the Department’

witness, would be $2,998-793-and $1, 291 »600, respectively; An |
allocation of 10 percent of these costs to the railroads, the witness
calculated would reflect amounts of $299,879 and $129 160
Tespectively, making a total apportionment of $429,039 to Santa Fe
and Southern.Pacific of the estimated costs of construction of the
two hypothetical overpass structures. The Department argues that,
since its hypotheticals were based upon a recognition of all ‘
existing,controls and the costs were derived from actual contract
plans and costs, they are reasonable‘hypotheticals. Ie points out
that the figure of $429,039 is slightly'more than four percent of the
cost of the West Grand Avemue Viaduet project and ‘contends that such

a percentage is a reasonable one for the railroads' share of the

construction cost.




A.48399 ra
Prop. Rept.

The Depertment has no recommendation as to how the

railroads' share gf the cost should be divided\bethgn.San:aer and . |
Southern Pacific.” o

POSITION OF SOUTHERN PACIFIC
| Southerh'Pacificfs position is that,‘as'far qs thatr
company is concermed, the oﬁlyvapplicable provisions of Séction
1202.5 of the Code are contaimed in subparagraph (a), aﬁd“that £f;
this position is rejected the only’other applicable‘pro#tsions aféj”
those in subparagraph (e), above. | o -
Subparagraph (a) reads as foilows:

"Where a grade separation project, whether
initiated by a public agency or a rallroad, will
not result in the elimination of an existin ade
crossing, located at or within a reasonable
distance from the point of crossing of the grade
separation, the commission shall require the public
agency or rallroad applying for authorization to

construct such grade separation to pay the entire
cost.” (Emphasis supplied.)

As the record shows, no grade crossiag of Southern Pacific

tracks has been eliminated by reason of the Viaduct. Because of.

this fact, also, Southern Pacific'considers,subparagraph'(b);to be
inapplicable to it. | |

S/ The project passes over 16 tracks of the Awmmy Base. The record
shows, however, that no portion of the construction cost is to
be borne by the Federal government. Also, the agreement between
the Department and the City, entered into prior to construction
rrovided thst all expenses incurred by the City in commection -
with the project should be borme by the Department. :
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Furtker, it i{s the position of this carrier that subpara-f3
graph (d) Ls also inapplicable. Southern Paoific~contends that by
use of the term, Texisting grade separation', thie provision contem-
Plates replacement of a separation having.the same status as the new

separstion, namely, a separation of a "street™ or "public or publielyi

used road or highwey". Ihe 26th Street Overpass, ic asserts, was not."

a street" ox a "public or publicly'used road or highway because the'
requisite guthority o establish such a street or public or ptblicly ’
used voad or highway was never obtained from the Commission.6 |
Agein, In vsing the words "existing grade separation" the provision

in question, aceording to Southern Pacific, cleerly'contemplates'

.replacement by the party having,ownership, control or juxisdiction

of the “existing grade separation", whereas the Divi sfion of Bay Tcll
Crossings neither owned, controlk:d noxr had jurisdiction of the
26th Street Overpass. |
Southern Pacific also contends that subseetion (d)fisf'
inapplicable to it because the new construction is not an‘"hltefQ_‘
ation or”reconstructionﬁﬁof the 26th Street Overpass,.sincefCIJ thei
strutture was rot under the control,. ownernhip ox jurisdiction

of the Division of Bay Toll Crossings, (2) the neW‘separetion is

8/ 1In support of this argument the railroad citesu_zgidgzs Ve

Southern Pacific Company, 272 A.C.A. 479 (1969)-.: )
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| g 2
located approximately a quarter of a mile away from said Overpass,

(3) the new separation handles different traffic_and’provides‘a~new~

Toute, and (4) the rew separation was mot built because of the

inadequacy or lack of capacity of the 26th Street Overpass tbéhandie“

the traffic moving over it. |
If Southern Pacific's contentions as to.the-latk'bf'
relationship to subparagraph (d) are not entife1y~adoﬁted,Jasserts‘
the rallrocad, the new project'woﬁld still bear a relationsh;p~toi |
subparagraph (a) as well as to subparagraph (d) since, assertedl&,
the overpass was built as much to provide a new roﬁte (fromfathtov
points In the direction of Berkeley and the MacAxrthur Fréeway)‘as it
wvas to provide increased capacity for existing traffic. Consequently, -
says the cerrier, subparagraph (e) would then be the only applicéblé '
provision and Southern Pacific’s-contgibution‘should; In‘any eve@t;  B
be less than 10 pexcent of ﬁge costs attributable tdithe'presencef“
of its railroad“facilifies,gw' | , | " | )
Both Southefn PaéifiC'and‘Santa Fe ggree wiﬁh the Departmeﬁtf
that a hypotheticsl structure may be used to calculate apportionment |
of costs and that if an apportionment {s to be made in;connéction with -

1/ As scaled from a map of record the distance between the structures

Tanges (due to disgomal cressing of the 26th Street Overpass)
from 900 to 1,100 feet. ‘ '

8/ Southern Pacific's brief points out that subparagraph (e) pewmits
apportioning to the railroads a "reasonable" percentage of the
cost "not exceeding the percentage specified in subparagrapn (b)"
ancd that the latter provides thaf the apportionment shall be
"ten percent (107%) of the cost attributadble to the presence of the
rallroad facilitfes". Southewn Pacific concludes from this that
subparagraph (e) incorporates the requirement that apportiooment
be limited to shering in costs Tattributable to the presence of
the ratlroad fectlities”. : = r




the West Grand Avenue Viaduct such a structure Ls necessary for that
purpose. However, the railroads do mot consider the hypothetical
structures designed by the Department s engineers, as’ hereinabove‘
deseribed, to be fair and proper. A.hypothetical struccure
designed for this purpose, the carriers contend, must exclude costs
that are not attributable to the preaence of railroad facilities.
Thus, under thefr reasoning, costs which would have been incurred
solely by weason of realigoment anc which would have been incurred

even if the crossing_were at grade, cannot ' be included in.che hypo-

thetical structure.

The Santa Fe regional engineer testified"concerniug;ag

hypothetical structure which he had‘designéd, similer to, but
differing in certaiu,respects from that developed by the Department
engineer for the east end of the project. This hypothetical |
obsexves the same aligoment as that of the Department andvthe*grade
has not been chenged except that the-easﬁreud‘has‘beenIShortened by

10 feet. The hypothecical is designed to clear the tracks of the
Army and Southern Pacific and the Santa Fe Track No- 47 but does .
ot clear the Wood Street tracks of that voad; it comes to‘grade,one
block east of Wood Street, imstead of about one-and;one-half‘biocks,'
&s in the Department’s hypothetical end in the actual construcciou;_
The =eason giuen for this was that the Vigduct project hQS'“°t
resulted in the eliminetion of the grade crocsings in Wood Street -
and, therefore, undex subparagraph (a) of Section 1202457n°‘
contribution, assexrtedly, can be;rcquired.

The Santa Fe eugineer presented en exhibit refleoting

&djustaents he had made in the estimated costs assxg“ed by-the

Department engineer to the hypothecical Teast end“ overpass struczu:e
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developed by the latter witness. These‘costs.were3broken”cown‘intoc'
several categories; namely, bridge structures, roadway on grade, |
miscellaneous work, utility relocetions, Southern-?acificwexpénd14
tures, right of way costs, and engineering.

The adjustment made by the Santa Fe engineer in the bradge
structure cost estimate, a reduction of $172,500, was compu»ed on &
cost per linear foot basis and reflected the difference in lengths
of the two hypothetical scructuxes: 2,600 feet versus‘2,390‘feet; 
Estimated costs of roadway on grade were substah:ially‘:educediatr“
grade beyond the ends of the hypotheticel structures. Aese:tedly,
this compoxts with the genersl practice of the xailroads not to
pasticipate in such costs. The only amount included in‘thermodified
f£igure for this item was the cost of comstructing the access roadc_
from and to Wood Street. |

The ce:egory-of miscellaneous expense included meny-itcms,
such as relocation of buildings, steel sign structure, "Class BY
concrete (curbs, gutter, sidewalks), chain link:fehce, and‘oeklan&=
Axmy Base electrical work. The recoxd shows that the great prepoﬂ-
derance of the cost of this group of Ltems would have been facuzred
nead the project been constructed at grade over its entire leng*h.gl
In other words, such expenditures were not attxribut able to-tae

 prosemce  of the rellroad facilitfes. By elimﬁnation of .uch.expcnse

from the cost of the hypotheticel structure the. Santa Fc w:ttnese B

reduced the total of miscellaneous expense from $164 000 to $26 200-

e/ Tke easterly linit of the project is ot che Lﬂu@fSaChiOﬂ.O West
Graad Avenue and Cypress Stueet, three bLocks east of Wood
Street and epproximately ons sod one half-diocks east of t“e
point et which the Overpzss structure begins. o




Adjustments were also made in the cost estimates'for thé
categories of utility relocations, right of way costs, and engineer—
ing expense, to eliminate all expense which was not attributable to
the presence of railroad facilities. The total estimated cost of the
Department's hypothetical structure of $2,998,793 was roduced by uhé
Santa Fe witness, in developing estimated costs of the railroad's
hypothetical structure, to $2,449,900.

Southern Pacific is of the opinion that the Santa Fe
witness properly elimina»ed (1) those costs which would have been
incurred even if the crossing had been at grade or. 1f there were no
railroad facilities present, and (2) that portion of the costv
attributable to the presence of the two Santa Fe t*ack,Ain Wbod
Street. The hypothetical structure proposed by the Santa Fe Witness
for the puxpose of appoxtiorment costs is in accord with ouchern
Pacific's ideas on that subject. N

Southern Pacific points out that the estimaced cost of a
hypothetical structure will be—partially attributable to the p*e,ence
of the Army Base tracks and facilities; that ordinarilj assignment of
Tespeciive retable shares could easily be done on a track besis bL.
that such would not be equitable in the present case since the 14
Axmy tracks are not side by side and require an overhecd structure o‘ .

the same length as would be required by twice the number of thc 28

Southern Pacific tracks favolved. Consequently it is that railroad’*\‘

position that to assign respective ratable shares on other thanm a
right-of-way basis would be to-requirc the two common car"xﬂ-
railroads to bear what would othezwise be a share of the cost properly

e@ssignable to the presence of Army railrosd facilivies.




Accordingly, the Santa Fe engineer\h&d calculated
percentage relatlonships of such shares on a righ:-of-way bésis-"“Tﬁe
resulting figures wete 51.05 percent to the A;my; 47}28¥pefcént~tdv
the Southerd Pacific and 1.67 percent to the Sénta\Fé. These
calcuiations excluded that portion of the'SantavFe.rightrof-way -
devoted to the présence of the two Wood‘Streeﬁ tracks,-siﬁce ;hé"
rallroeds’ hypotheticel strﬁctu:e does not take intq~accounc‘ﬁhé*
presence of those tracks. Applying the above-mentionedipercen;agés
to the Santa Fe's estihated cost of the'raiiroadsl hypqthétiéél-‘”
structure, the resulting rateble shares are'$1,250,674 to~the“Aémy,
$1,158,313 to Southern Pacific and $39’668 to the Santa Fe. As‘
Lereingbove stated, Southern Pacific’s position is that in the evect
of a finding that it should participste in the conscruccion costs of
the Pro*ect, such participation chould be limited to f£Vb'pérccn:'o£ 
its rateble share, which, under the carrier's reasoning, wou_d be |
$57,916. | |

Relative to the costs ettributable tofthé pfesen&e of the
Axmy tracks and railrosd faci litles, it is Sontbern Pacific's view
that Section 1202.5 does not contemplate that such costs should be
borne by the common carrier railroads. Assertedly, to require-the
latter entitlfes to bear ary portion of the costs attribgtablé_ththe
presence of the Axmy facilities would deprive them ofvtheir prope-éy,
without due process of law, in violation of the Federal atxd Stat
Co.ptitations. The possibility that the'Commisoion does not. have
jux’sd?ction to impos» & portion of thie cost of the project again,t

tae federal government does aet give the Commission authori Ly to

facrees: the cost to be apportioned‘to the railroads whi;h.aru subject
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to its jurisdiction. A "reazonsble™ percentage of . the ¢ost, as'
contemplated by subparagraph (e) of the Code, says Southern Pacific,
cannot by any stretch of the imagination include costo atcributable
to the presence of the A:my railroad £acilities.

Position of Santa Fe

With respect to the Wood Street tracks, Séntalre’s‘poci-

tion is that since no grade crossing is being-elimiﬁéted,.suﬁ-

paragraph (a) of Section 1202.S-of,thé7Code-iswcléarly appiicéble:and

no contribution is required of the rallroad becuuse'oﬁ‘the pfe;ehcef
of those tracks. The fact that the volume of t:afiicfmoving'over)
them 2t gresde has been greatly reduced by construction §f the'wbst:'
Grand Avenue Overpass, s#ys Santa Fé, does not changg;the;féct tp#t
the grade crossing still exists, It is the fa:lroad’s‘poéition; 
also, that the Overpass is not a modification of an exisﬁing-grade‘
separation structure as contempiated in subparagréphf(d);lbeéause
there was no separat;onfover the Wood Street trucKS‘priof_td
construction of the Overpass.- R

Based on the foregoing, Santa Fe argues :hat;\whether'or’
not a hypothetical structu&e 1s used in determining the :ailroa@
contribution because of the éxistence~of other tracks, the‘Wood
Street tracks cennot be taken into acéount‘in‘ﬁomputing-such
contrfbution. As hereinbefore'*ndicated, the hypotnetica; structurc
presented by the Santa Fe witness -eflecus this position.

The grade crossing st Sants Fe Treck 47, as previously
nentioned, bas been eliminated by the Overpésé andlmightrappear\tc‘
come within the scope of subparagraph {b), ebove, However, Saété*?e :

argues, the crossing in question was not a publiéfcrdsS£hg, but was




- .
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paxt of a private road owned and controlled by the Federal Govern—
ment, for the use of which the City ofo?ak_and had a licenre

1
revocsble at will by said GCovernment. It was not a dedicated public

street. Therefore, subparagraph (b), which might-requi:eaa contxi-

bution to the cost of the project by the Santa Fe,‘1s nbt'applicable@

1£, hbwever, some kind of theoretical'structure 15 
utilized in determining a cost allocation against Southern pac;fic,,
Santa Te is willing to pay its proportional share of the cost of
such theoretical structure. The proximity of Track 47 to the
Southern Pacific tracks and the logic of utilizing a single
theoretical structure that crosses all these tracks’dictéteé,‘fo: |
practical éonsiderations, treating Track 47 and':hé Southern Paéif;c
tracks in the same manner. | _

In the event tﬁﬁt it is found that there is to be no
Southern Pacific contribution, on.the-gxound'thét the new oveﬁhaad}
is not a modification of an existing_ohé, buﬁ:thatﬁffack‘47 is i;;a
different categérj and comes under subparagraph (b), it is Santa
Fe's position that still mno contribution.wouid be required of it
under that provision. Subparagraph (b) provides that the contri-
bution of the railroad whosé crossingyis-eliﬁihated*shall be :he
capitglized benefit from elimina:ing physical maintenance of rhe
closed crossing_thich in the case of Track 47 would. be @ nominel
exount because the crossing pvotection consists only of exros sbuc 5 )

Pius ten percent of the cost attributable to the p:esence of the

10/ It is to be observed, of course, tha% the portior of the old
West Grand Averue grade extending eesteriy from Wood Stzeet
was unquestionably a public street. 1ne Iracl &7 crossing was
on the road commecting West Grand Avenae at Wood Street with
the ¢id 26th Street Overpas
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raillroad facilities. Szuta Fe poincs out that the-overpass structure«

would be elevated over the location of Track 47 even if tha* track |
did not exist, and asserts, therefore, that the presence of the
track contributes nothingnto the cost of the project. |
Should the Commission conclude, norwithstanding the fore-

going argument, that Santa Fe should make some contribution on
accovnt of Track 47, and concludes also not to utilize a thcoretxcs-
structure over Santa Fe and Southern Pacific tracks, Sahta Fe
suggests that its covtribution chould notvexceed'lO'pefcent ofgthe
cost of the horizontal.portion of the structure acrossvTreck.47‘ffcm

_ght-o£~waf line to xig t-of~way line. Based on area measnrcmencs
and construction costs per sqpare £o0t, Sante Fe acco"dingly
caleulates its maximum con"rioution for Track 47,'under sucn

circums tances, to be $2,136. | _ . | |

Santa Fe is in’sccord with Southern Pscific in the view _
that the new structure ic not an alteration or recons::uction ofwen
existing grade separatioa” within the meaﬁicg of.suhpa;eg-aph (d)-of.
Section 1202.5, that should some contribution, neve-theless, be
required of the rallroads it would be determined Lnder subpc egxaph
(e) and that the use of the modified hypothetical struceure‘intro-
duced by its engineer is proper for that purpose. Sen?a Fe agrces
also cha* the const-uction costs of such structure, as adjustec bj
wi*ness, and which have been hereinabove mentioned 1n connect

with Scutkern Pacific, are reasonable. For the‘reasons advanced Qy
Southern Pacific, Santu Fe asserts that the railroads woaed be
generous if they contributed 5 percent of the cost atCributable-co
the presence of their facilities. Based on the calculstions he:ein?
above shown in commection with Southera Pacific, the'portioﬁsof.thes.

estimated cost of the modified.hypothetical (east end)'structure‘”

--20~
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attributable to the presence of the Santa Fe t::acks would be $39 668 3.
S perceat of this figure is $1, 983. This, of course, disregardb the .
presence of the two Wood Street tracks, for xeasons here nbefore
stated. | | | -

The Baldwin Lead track of the Santa Fe is located in the :
areg of the westerly portion of the West Grand Avénue_ OVerpécs end
just beyond the Ammy's Baldwin Yard track.s. 'I.‘hé Lé'c.d p#aﬁés undcr‘ |
the reconstructed Por: of Oaklernd Overhesd (the "OS"line ) . which
carriec the castbound tra...fic of the new Overpass, the ,new westoound
structure (the T"line), which carriec traffic toward thé Bay Br:idg‘e,‘
and the new structure (tb.e A" line). connec»ing wes tbo"mc. Ov«r:m..uw.
and Army Base traffic with the lanes 1ead:£ng from the Bay Bridge ,
toward Berkeley and the McArthur Freeway. The Depertment. and San;

Fe axe agreed that no contribution can be requiréd‘,e.'s- to this T'"A?‘*‘ |
live, which 1s a8 new structure a&ﬂmmodating entirel‘y fxewtraffig. and
does not involve the closure of an existing g—ade crossing.

As to the "OS" l:r.ne, Senta Fe's position 1s that‘t"ze" '
reconstruction of the old Overhesd has rnothing to do with' the Tesence
of the Beldwin Lead track and does not, of :Lts’elf, inerease the -
structure's capacity for highway purposes. It is ouly t_hé"éd&_ition

of the "J" lime, the railwoad esserts, waick increases: sﬁdh cap&é:t?:y

aad can be treated as an alterction which falls withih Subparag;aph .
(d) of Section 1202.5. ' o . o

As to the "J" line, 1t is Sante Fe's pos*’ t:'.ov. tnat t.he
construction of that poxrtion of the West Grand Avcnue. 0ve-r-pa s has :ie""
been affected in the slightest degree bty the e~c‘ stencc of the Ba.-.dm:o o

Lead tzack. The new two-lane, one-way .,tructure, i; at’ the seme




location, the same elevatiom, and in all respects is identical with
what 1t would have been had the Santa Fe track been absent.~ To the
west the elevation is dictated by the separation over the eastshore
freeways for the approach to the Bay Bridge. To the east the
structure is dictated by the existence of Army facilitieS-and the
Port of Oeklend, which require an elevated structure- Moreover, _
Just east of the Santa Fe track 1s an Axmy track'which necessttetos
keeping the Overpass structure in the air to a distance somewhat to
the east of the Baldwin Lead. Because of these-several circqmota ces;
argues Santa Fe, it is clear that no part of the modification of the
Port of Oakland Overhead (if the project is considered such a
medification) is necess {tated by, or many ways attributa le to the.
existence of the Senta Fe track. |

In the light of the foregoing, and based upon the construc- -

tion pLaced by both railroads on subpa*agraph (e) coupled with- oLb-
paragraph (b), Santa Fe concludes that there should be no railroad
contribution to the st-uc.ure over the- Batdw*n Lead. As"uming,
however, that tha Commission should teke a different view, i is
Sente Fe's position that the theoretical (west end) ,truccure
advanced by the Department's engineer as a basis for apportiocment
has no relationship whatever to. a cost attr*butable to the prescﬂcc
of the Santa Pe track. The crit*cism here follows, 1a gene"al, thes
expressed by Sante Fe xelative to the Dppartment’" hycothetical

Ce

s8¢ end) structure. The railrozd submits *hat, as a meximum,

Santa Fe's contribution due to the-preeence of the~Ba1dwin mead

shoulc be predicated upon the- horizonte‘ cost. ovcr tbe Santa;Fe,righc-,f

of-way alone of the'ned g 1ine st—uctu:eo
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The Sante Fe engineer had developed such cost estimates on
two bases. The first was predicated on the estimated cosc per
1lineal foot of the Department's nypothetical Gwest end) struc“ure,
expanded to 70 feet, the scaled length over the porcion of saild
structure over the Baldwin Lead right-of-way. This.produced a
total cost for said portion of $40,481. The second'éétimate ¢33 
predicated on an average cost per square fdbt fér California‘
bridges having steel span lengths of 100 feet. This-coét?was
$16.69 per square foot, ?éhich gave a cost for that portion of the
hypothetical sbove the Baldwin Lead right-of-way of $37, 385. Ten
percent of each of these estimates is $4, 048 and $3, 738, respec-v
tively. Santa Fe considers either of these figures to'constitute
a reasonable maximum contribution f£rom that railroad for_che |
presence of the Baldwin Lead track and’right-of?way.* |

Santa Fe draws attention to a precedent‘for using oniy the
horizontal cost over the railroad right—of—way,‘a$ abévé'and as}
mentioned hereinbefore in conmection with Senta Fé’sﬂTrgckAazg‘
Application No, 37029 (Decision Ndj 51789 dated’August 9, 1955).
involved a grade separation of Santa Fe tracks and Highland“Awehue;
iu San Bernardino. The overpass structure carries HiéhlgndiAvenue |
over Interstate Route 15, the Sénta Fe tracks-and‘Cajbn;Boﬁlevérd,'
successively. In this situation there is a high&ay onfeach~é£dé;o£

the-%ailroad. Apportionment of costs was made by ggreeméht~offthe

partfés. The Santa Fe contribution to the cost of theioverheadf

il/ The figure was taken from an article in Engineering News
Record Magazine, dated June 15, 1967. .
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structure was 10 percent of the cost of that‘pottion oflSaid‘:
structure which was actually over the Santa Fe right-of-way. ‘The7‘
railroad argues that, whether or mnot the Highland Avenue prbjectfin-‘
volved federal aid, It represents a zeasonabie‘appo:tionment‘o£~costs
which the Commission in its discretion cduld“aﬁply3co‘é—nd#rfedergl

project such as the present one.

Discussion, Proposed Findings and Proposed Conclus;bns
At the outset it should be stated that the foregoiﬁg
recital of the arguments of the parties'does oot include all of the
points mace or lines of reasoning followed in the devélopment of
their respective intexpretations of the pextinent sta:utory.pro-“
visions. To have included all of these would have updﬁlf'lengthened
this report. Careful consideration, however, has been given td giz
that {s set forth in each of the briefs filed in this proceedirg.
As pointed out by applicant in its opening brief,this

proceeding is wousually significant since it involves the £ixst
mgjoxr application by the Commission of Section 1202.5 of the Pﬁblic
Utilities Code since the cnactment of that Section tn.1957; The
applicetion concerns a grade separation project involving &‘¢£Ié- \
long elevated structure whiéh, togethexr with appréacheé5Hcost_over‘
ten million dollars. The Department, on the one hand;‘and‘the
railroads, on the other, are wide apert in thefr estﬁ@ates,
p:edicatéd on their respective interpretations ofvSectionngOZ;S,
of what the raflroads’ contribution to the comstruction costs should
be. ‘ _ " | | |

| The Depaitment contends that, strictly spesking, thgj‘
rallroads should'togethe: contribute 10 percent of thertotél cost of

the project, oxr $1,003,799. For reasonsihereinbefdre-stéted;
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however, the Department would be agreeab1e to a total railroad
epportionment of $429,039, which is ten percent of the estimated
cost of two hypothetical structures. Southern Pacific believes that
vo expense is chargeable to it because no grade crossing of its
tracks.is eliminated. Ig is agreeable, nevertheless, If the
Commission should reject that argument, to a contribution of
$57,916, which 1s five_percent of a designated‘propqrtion of thg
estimated cost of a hypothetical structuxe-coﬁceived‘by the Santa Te
witness. The Santa Fe contends that no cdntribution is:reéuiréd
‘pecSuse of the Wood Street tracks since no gréde c:ossing,there'isf
eliminated;ithat while a crossing over Track 47 is eliminatedfthe
¢rossing was not made by a public street, and ngkcon:ribﬁtion can be
requiréd§ that, likewise, no comtribution is chargeable‘to‘the | |
Beldwin Lead track; thst i{£f the Commission rejects theec con-
clusions the very maximum contributions of the Santa Fe, sftexr |
specifying alternace'bases, are: $2,136 for Tfack'47 and‘$4,048 for
the Baldwin Lead, or a total of $6,184. | |

The West Grand Avenue Overpass;'coupled with the o
elimingtion of the oldv26th Stxeet Overpass sud the rebuilding-o‘ tho
old Port of Oaklend Overheead, constituted~ apart £rom its magnitude\

& project of considerable complexity in its structure aﬂd in its

relationships to other existing facilities. The puxposes for which

it was built slso are plural. Because of these circumsténces, as
epplied to the various situations involved, several subpafagraph;

of Sectfon 1202.5 of the Public Utflities Code axe brought intc.l
play. And the purposes of Justiée will not be sexved if a séebihgiv
pertinent provisior 1s applied %o s particula“ s£CLation as if tbc
=est of the p*oject relationships dtd not exisg. |
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Thue subpa:faéiaph (a) 1is apparentiy appli‘cabie‘ .because: 0o
grade crossing of Southern Pacific is eliminated nor ‘7 are the grade
crossings of the éanéa Fe in Wood Street el:!.rhinéted,‘ bu; Sub-— | |
peragraph (b) is apparently applicable bacause the Track 47 'érossing‘
of Sarta Fe is eliminated by the project. This Is so even if cﬁe  ; |
crossing was not that of a public strcet, as the raflroads contend.

The record is abundantly clear that the road over Track No. 47 has

been a publicly used road from the time the Amy gave the: C:('ty‘ of
Oeklend permission in 1944 to use the 26th Street Ove":pé‘»s‘;s mtilv the
latter was closed with the openfing of the West Grand A\iehue ‘Ovefpas-s
to.traffic.géection 1202.5 obviously applies to grade crossings
by publicly used roads 'as well as by dedicated streets. o:{ :;oa&s'.
Section 1202 specifically gives the Commission jurisdiétion ovér
publicly used crossings and Section 1202.5 specifical—ly relates
back to Section 1202. | |

Then subparagraph (d) of Section 1202.5, axsé}«, is
spparently applicab‘.’..é to the West Grand Avenue Ove:.-p...ss. ’me:
project is in the nature both of a mew styucture and'. the alﬁeration "
oT weconstruction of an existing grade sepémtion’-‘ Ungﬁestiénably
it {s a jew strucrure insofar as the above-mentioned ”A.'"_l:f.‘ne 15 _
concerned; that. is the porxtion of the proj'ect' at the west end'lwhich |
comnects with the Bey Bridge approach in the direct:i‘bn of‘_ Be‘rkelgyl
and the MacAxthur Freewé)-. Thié' nakes provié:{.on for a class of |

traffiq which could not move via thé old structures. The

12/ Ne& only were the 26th Street Overhead arnd its commecting rosde
ued indiscriminately by operators of private sutomobdiles and
of trucks; they were also regularly used duving thet long
period by public, locsl and transbay buses. ; ,
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reconstruction of the old Port of Oakland Overhead, including the ‘f'i

portion comprising the new "J" line structure, however, constitutes
&n alteration and recomstruction of an existing grade separatien,
namely, that over the Santa Fe Baldwin Lead.

It 1s reasonable to conclude alsokthat‘the elimination of
the 26th Street Overpass as an avenue of traffic between Oékland, on*‘
the ore hand, and the Army Base and the Bay Bridge, on the other, |
and the building of the new overpass at West Grand.Avenue for these'
same classes of traffic is, in effect, an alteration and recon-
stxuction of an existing grade separstion, namely, that over the
Southern Pacific tracks. This recomstruction inveivedithe‘
relocation of the overpass to an aligument which reflected @ reason~
ably direct route between West Grand Avenue, an areerial and tho
Bey Bridge Plaza. Also, in construing subparsgraph (d), the
position of the Department is reafonable-toltheﬂeffeet-that ‘ .
difference {n ownership or control of the old structure versus the
zebuilt structure does not bar the application‘of the provision in
question. The "public agency™ affected, inlthis case,‘is'tne_State
of California, Depertment of Public Worlks, which has eontrei*over
the Overpass as mnow comstructed. |

The application of subparagxaph {d) also hinges upon the
alteration or reconstruction being "for the purpose of increaeing
the cepacity of the stxucture for highway purposes'. The_record is'
cleaxr that the project was intended to imcrcase the cepacity-of thev

xdsting overpass and a t-grade highwey fac‘lities. The old-
structures were two-lane, the one over :he-Sonthern Pacifie tracks
having not even been bullt originally for road = e£ ic; the new

construction is of a four-lsme divided overpass. Obvrouslj,vthe~
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*aiteration" and "recomstruction” were for other purposes, alsd;g
such as to provide a more direct route to and from:the Bay Bridggg ‘
to eliminate street intersections at grade and to provide a route‘ 
for entirely new traffic which.could'n§t move via'the.o1d route.

Subparagxaph’(e)_of Section 1202.5 is invoked in the event
that the Commission £inds that "a partiéular project dégsfnot"‘
clearly f£all within any one of the above categofiesﬁ;. The réference
{s to the categories set forth in subparagraphs‘(a)‘to,(d),-
inclusive.Lgflt having been shown in the preceding-péragraphslthet
subparagraphs (a),(b) and (4} all are involved in some*dspects Qf
the project, we necessarily tumm to subparagraph”(é)»féxjthe answer
to the question at issue. After setting forth certain preliﬁinary
requirements the‘ptovision in question says:

"...and in addition shall assess egainst the

rallroad a reasonable percentege, if sny, of

the cost not exceeding the percentage specified in
subsection (b), dependent on the findings of

the commission wifh respect to the relation
OoZ the projecc to each category." (Emphasis

supplied,)

The undérscored'portion of the above-quoted Code provisién"
is vague and ambiguous; it certainly gives the Commission wide

discretion, subject of course to the specific requirements stated

in the earlier portions of the subparagraph, in eppor:ioning_th¢'

construction costs of those grade operations which come within
the ccope of said subparagraph. Thue, Lt appeers proper fin

attempting to make a reasonable appowtionment of the costs of the

i3/ gubparagraph (¢) zad the portion of subparagraph .(d) mot

ereinbefore reproduced have no beering oa the question
at issve. | ST
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Wwest Grand Aveave Overpass to employ the device of a hypotheticalf

overpsss structure or structures.

The vze of two hypothetical’structures,‘as‘proposed by
the Department, gppears reasonable, the easterly ome going ovexr the
Santa Fe, Southexn Pacific and Army tracks and the-westerly one’
being the equivalent of the "I™ line of the actual construction
passing over an Axmy track, the Santa Fe Baldwin Lead,and the Bay
Bridge appxroach lsnes. It is‘reasonable that the railroads.should.
not be expected to share in the cost of thatlporﬁion.of the acttal |
structure which is elevated over the Wake Avenueﬁﬁaritime Street
interwection in the Axmy Base when the actual constructron could
have conveniently been brought to grade through that area.14/

As'hereinbefore mentioned, the'easterly hypothetical
structure as modified by the Santa Fe witness ignores the préSence
of the two Santa Fe tracks in Wood Street and is, therefore, 210
feet shorter than the hypothetical designed“by‘the Départment7s
engineer. Unquestionebly, the precence of those tracks requires the
elevation of the Overpass structure sufficiently above‘gradé‘to-'
¢lear passing trains. In other wozds, the-elevaﬁion,of the
structure, as built, at such height as has necessifated its present
length to grade éast of Wood Street is clearly attributéble to thé
presence of those tracks. The argument that thé‘p:esenée of the
Wood Street tracksishould be ignorxed in the design of A‘hypotheti¢ﬁl

stzucture simply because the construction of the Overpass has mot

14/ The scaled distance between the inmer ends of the two
hypothetical structures is about 800 feet.




resulted in the elimination of the gradeucroSsiﬁgs~inﬂwqu étréet ié-
not sound. The easterly hypothetical ‘structure és desigﬁed'by'thefh
Department's enginaef is a proper vehicle for the deteémina:iénof'
Santa Fe and Southern Pacific cost apportionments due torﬁhe.
presence of the {nvolved tracks. | |
With ré;pect to the question as to whether the railrosds’

portion of the cénstruction‘costs shall be a certain percencage~o£
the total cost of the project (whether as accually'conStructed ox
by the use ofwhyﬁotheticals), as contended for by7the*Depértmeht;
or be predicated strictly on those portions of the project which
are gttributable to the presence of the raflroad facilities, the
latter interpretation of the pertinment Code provisions, which is
that of the railroads, is sound. -Sub=-paragraph (e), in“the‘words
"end in additfon shall assess against the railroad a feasOnable‘
percentage, Lf any, of the cost not exceeding the pefcenCage
specified in subsection (b)," does not: specifically include, after*

"cost”, the words "attributable to the presence of the | railroad '
fecilities™ as-does subparegraph (b). However, it 1s. rcasonable

to conclude that the reference to the percentage~prov£sion in the

latter subparagraph is intended to embrace a11 the%words which

are a part of the percentage expression.

The reasonableness of the rgilroads? ipterpretatiqn.oﬁl
the wording of subparagraph (e) under éonsidération'is:supported,f.
moreover, by the situation with respect to the Axmy tracks. Ndre;
of the expense of the West Grand Avenue Ove*pass will be bo*ne byv
the Federal goverament. On the cther hand, it would be manifestly
unfair to burden the raflroads with the construction'costs

attributable to the presence of ‘the Army facilities.

=30-
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The evidence indicates that the coét of construction of
the elevated structure, when measured om a linear foot'baSLS-along .
its length, is fairly unifomm. Moreover, the record.is persuasivgf
that a reasonable besis for determining those portions of the costs
which are attributable to the p:esencevof the facilities‘of the
xaliroads 1s by obtaining the product of the construction:cbsﬁs per
lineal foot and the width of the railréad-right-of-way,‘since'the 
highway structure passes over the railroéd‘propertieé'subst#ﬁ;i@lif
at wight angles to their tracks-. The above statement-is qﬁalified
with respect to the Santa Fe, since the Wood Streetftracksvafeging
a public stxeet. For the purpose under consideraﬁionvthe Sénta Fe.
right-of~way width shovld be considered the distance from the |
easterly boundary of Wood Street to the Santa Fe prépérty‘line\ﬂ
westerly of Track 47. This distance appears to be 210 feet.

Thus, ustng_the easterly hypothetical structure‘préposed
by the Department, the following proportions axe £ound'

Avay | 610 feet 44.04 percent
Southern Pacific 565 40.79 "
Santa Fe 210 15.17 "

It has been pointed out that the- Santa Fe witness correctxy'
eliminated those costs of work done in connection with the project
which would have been incurred If the West Grand-Auenue extension-
had been built at grade and which were not attributable to the
rallroad facilities. Adjustments are required in some of.thevSantag

Fe figures because of the lengthening of the project,limitsisoméf |

210 £eet by recson of adoption ¢f the Department's hypétbeticdl,g
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15 ‘, G
structure.'—éhe-categories involved axre: Roadway on grade, cexrtain

iteme in "miscellaneous work", andAtight-of-way costs. The
estimete for engineering costs (ll'peréent of the-combiped\coSt’Ofm
bridge structure, zoadwasy om grade and miscellanecous work) is

necessarily adjusted also. The total estimated cost é:tributéble‘
to the presence of the railroad facilities, including,those Q£ theH

Army, Ls thus revised to $2,693,300. In the following table the

cost estimates of the Department, the Senta Fe'andfthefexamiﬁér

are compared.
TABLE
Comparison of Estimated Costs of the

Easterly Hypcthetical Structure Attributgblie
to the Presence of Rallroad Facilities

. Examinex's
Item Department Santa Fe Proposed Repor:c

Bridge Structure $2,135,600  $1,963,100 $2,135,600
Roadway On Grade 62,600 13,500 18,000
Miscelleareous Work 163,400 26,200 30,300
Utility Relocation 41,900 12,500 4,500
Southewn Pacific Co. 93,100 93,100 93,100
Right of Way Costs 262,400 121,200 161,600
EZugineering 259,800

220,300 260,200
Total $27595,8500  $2,449,900 $T;593,30C

1S/ This modification extends the easterly project limit £rom
g point about halfway between Willow and Cempbell Stieets
(the limit under the Santa Fe proposal) to Campbell Street.
It is cieaxr thet the improvements on West Grand Avenue
.between Campbell Street and Cypress Street, including the
traffic signals at the latter intersectiom, are not
attridbutable to the presence of the rallroad fLacilities.
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Evidence introduced by the Department through its witfi

nesses from the City of Los Angeles and the County-of'Los;Angeles"
wes designed to shqw that apportionmenzs:in ocherlinstancé3 haved ‘
included, In the raiiroad’s share, parxt of the cost]of‘alterétion or
constxuction of facilities in the?vicinity.df, Bﬁt not'an;in;egial_~
pert of the separation structure involved. The recordfié-” |
persuasive; however, that the general practice has been Lo exclude
from the rail lines share of the costs any expense iﬁgux;ed5b§g7nd_'
the point at which the separatfon structure returns to grade.
By application of the percentages hereinbeforé developed

by the examiner to the total cost of $2,693,300 shown in ;hézlést
column of the table, aboye, ratable sharés due té»thé p?esen;éfbf‘.‘-
the respective rail facilities are found to be as,follows:;-‘ -

bxmy $1,186,129

Southern Pacific 1,098,597

Santa Fe 408‘574¥-_

Total 32,693,300

Ten percent of the amounts thus developed‘as,tﬁe‘cééts‘of-che5
essterly hypothetical overpass scruc:ure-attribﬁtable-co»the
presence of the facilit1e§ of the fespondent railroads ;s'SIOQ,BSQ’ !
for Southern Pacific and $40,857 for the Santa Fe. Ten be:cent_ié
the maximum percentage under sﬁbp&ragraph (e} of Section 1202.5-

in connection with the constrﬁction costaattfibutable‘to*théf

Presence of the raflroad facilities. Both railroads propose five

16/ As previously mentioned, the railroads herein have conceded,
in their apportiomment proposels, that they should participate
in the cost of a portion of the road at grade at the easterly
end of the stxucture sufficient to provide for conmection
with the gccess roads from amd to Wood Street. A




percent in applying the provisions in question. it appeere, how= "~

ever that tza percent, in the light of all the‘circunstances; ‘
surrovndiag the West Grand Avenue Ovexpass project, will result in

a reasonable apporticmment o the railroads favolved. |

The foregoing breakdown of apportionment between Southexn’
Pacific snd Santg Fe is broadly on a per-foot right-o:—way basis.‘
Subparagraph (£) of Section 1202.5 reads-as-followe,

"Ia the event the commission f£inds that the
respective shares of any apportiomment should be
divided between two or more rallroads or two or
more public agencies, the commiscsion, To the extent
that it has jurisdiction to do so in g particular

roceeding before it, shall divide sald snares

betwaen said railroads or said public agencies, or

both on any reasonable basis, to be decided by the

commission, but in so doing shall follow the

stacdaxds hereinabove prescribed foxr apportionment

between railroads and public agencies, respectively.
Toe division of cost appottionment as between Southern Pacific and
Sante Fe (exclusive of the Santa Fe's apportionment due to the‘
presence of the Seldwin. Lead track, to be hereinafter considered‘

set forth above meets the statutory~requirements and {s fair end
reasorable. ' |

Santa Fe's argument dxrected to the position that it
should not be required, by reason of the presence of icts Baldwin
Lead track, to participate in the construction costs of the "OS"
and "J" line structuxes is persuasive. With reference to-the "J"
line structure, Santa Fe's poeition that no contribution should be
required of it since the Bay Bridge approach 1anes to the west, and
an Axmy track and other £aci ities to the east o£ the track tn
;:estion require ean elevated structuxe is mot sound. As a matter
of fect, ail of these facilities taken together, including the ”

Balcdwin Lead, require an,elevated structure.

..34- -




In the circumstances., some contribution of the Santa Fe
towaxd the construction cost of the ”J" line 1s in order. As’?l
hereinbefore indiceted, Santa Fe has advanced two_alternative‘teses'
of cost allocation in the cvent that the ComﬁissiqntconcludeeAthet]'
some contribution is required. That Which‘waé predicated on°ent ‘
aversgd cost per cquare foot of $16 59, being a figure taken from
an article in an engineexing periodical, isAnot acceptable. The
rocord is devoid of a foundation adequate to establish the propri ety
of using the cost figure of $16.65 in the case of the particular B

structure, actual or hypothetical, wnich ts,under consideration in
the instent proceeding. | , _

The development, however, of the estimated cost cf;thet“
portion of the westerly hypotheticel pessing over the Santa Fe
right-of-way containing the Baldwin‘Lead'track' which»isibased on’
the cost per linear foot of szaid hypothe*ical, is consistent wit h,
the method used in developing the cost apportionments of Senta Fe 
and Southern Pacific in connection'with the easterly hypothetical-
stzucture. It is a reasonable bacis and should be adopted. As“ 

Previously stated Santa Fe's estimate of the costhqf the;”J" o

structure over its right of way (70 feet) is $40,481; an‘aliocatiopr

of 1C percent of this‘amount, $4,048, to the Santa Fe, as pfoposed“‘
by it, is reasonable and should be adopted. |

At this point attention should‘be directed to subparagraph
(= c£ Section 1202.5 of the Public Utilitles Code..7 It reads ss

follaws:

17/ Since federsl funds are mot involved in the. financing of the'
West Grand Avemue Overpass, subpsragraeph (g) of Section 1202.5
has 2o beexiug on the gquesticns nere &t issue. x .
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"No provision of this section or of the Public
Utilities Code shall be construed as in any way
limiting the right of public agencies oxr railroads
to negotiste agreements epportioning costs of grade
seperations, snd the velidity of any and all such
asgreements Lc hexrcby recogmized for all purposes
regardless whetner the method of apportionment pre-
scrided thercin confomms to the standards hereiaabove
preseribed.”

It is recommended that findings,offfact'bejﬁa&e as

18/

1. The West Grand &vemue Ovezpass  is not a“fedefél‘éi& 
project. :

2. The Ovexrpass project s 1.2 miles £n.1ength‘ex§endingffiqm‘
the intersection of West Grand Avenue and C&prgss'Stréet; on the
egst, to the Bay Bridge Toll Pléza-on the west. |

3. The actual Overpass stzucture leaves grade oﬁe:énd‘onéQ
half blocks west of Cypre§s Street eond returns to grade, at the
£farthest point, west of the westbound lanmes ofvthéVBay Bridgéf
approach road. o

4. The Overpass is a four iane.divided'reinforéed concxete
structure with on-and-off remps for the Oakland Army Base.

S. The Overpass is a direct route between West Grand Avenue,
the Army Bose and the Bay Bridge. |

6. Traffic betwoen West Grand Avenue, on'thg:one‘hand) and
the Army Base end the Bay Bridge formerly moved via the 26th Street
Overpass, a rather clreulifcus reoute in both'cases. |

7. Traffic £rom and to the‘Bay Bridgevalﬁo'had;toAtréverSg
the old Pozt of Oskland Overheed. These two structures were two=

Tane timber structures.

18/ Hevelnsfter the West Grand Avemue Ovexrpass will be
designated on the "Overpass™ or the "Project”.




8. The Overpass also provides a xoute for traff;c‘between‘ |
<t Grand Avenue and points in the direction of Bcrkeley and;the ,
MacArthur Freeway via the Bey Bridge approach, which the old 26th
Street Overpass-Port of Oakland Overhead-rouce did no'
9. The Overpass was built to replace the 26th Street Overpass

to increase its capacity for highway purposes and to provide a new~
Youte. '

10. The 0verpass involved, as part of its structure, a

rebullding of the Port of Oakland Overhead.

1l. Said Overhead passed over an.Axmy track, the Santa Fe
Baldwin Lead track and tbe approach lanes of the Bay Bridge.

12. The 26th Street Overpass.crossed one track of the Axmy
and 14 tracks of Southern Pacific.

13. The Overpass passes over & Santa Fe tracks, 28 Southern
Pecific tracks and 16 Army tracks, as well as street 1ntersections
and other non-track parts of the Army Base.} |

14. The Overpass does not eliminate eny grade crossing-of"\
Southexrn Pacific, and therevﬁere-nOrgrade.crossings_ofiéontﬁern
Pacific on the old 26th Street Overpass roa*e.- | | -

15. The Ovexpass eliminates one'Santa Fe grade crossing,
that of its Track No. 47. _

16. Traffic formerly going via the 26th_3treet Overpasairoutet
crossed the two-Santa Fe tracks in Wood Street, while;such‘traffic;
now goes over the trecks gbove grade on the new Overpass.

17. The Wood Street grade crossing was not eliminated, since
local Wood Street traffic still move' over the tracks reach ng themF‘

via access woeds Zrom snd to West Crand Avenueo-‘




18. The 26th Strezt 0verpass was constructed as a railroede .
- over-railroad structure with authorization offthe Commiseion.'
19. The 26th Stxeet Overpass was coﬁwcrted«to a’vehicular.
crossing by the Avmy without authorization from the Commiesion.
| 20. The Cicy of Oakland was giQen a license by the'A:my to.
use the 26th Street Overpass; this license was»revocable at will |
by the Army, which retained control of the structure.ﬁ

2l. The City did not apply for or obtain author;oy’frod the‘
Commission,to utilize the license from the Axmy*or to open the
structure as a public crossing (of the railroad).

22. The 26th Street Overheed was a publicly used[orossing
from the time the City of Oakland obtained said’iicenee 1n'1944‘ |
until the structure was closed to tra‘fic on the opening of the

new Overpass in 1568.

23. The Department had no ownership, jurisdiction or control
oZ the 26th Street Overpass. |

24. The agreement between Department and- the City required
that the 26th Stzeet Overpass be closed on the opening_of the new
Overxpass.

25. Neither the Army nor the City of Oeklaod<were;vunder
the agrecement wich'the'Department, to bear any pcrtioh of the:
cost of comstyuction of the OverpassQ |

It is recommended that conclusions of law beareached; as

follows:

1. This is & Proceeding under Sectfons 1202 and 1202.5 of R

the Public Utilities Code.
2. The Cvexpass project involves the’"reconst*uc*ion'of*an ‘

existing grade separation" as that expression is used in sub-‘
paragraph (d) of Section 1202.5.
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3. One of the purposes of the project is to'increase the |
highway capacity of the existing structure within‘the\meaning.of
subperagrapt (d) of Seetionm 1202.5. o .

4. There is nothing in subparagraph (d) of Seetion.120215 |

- which requires that the party seeking the xeconstruction have an
{nterest in the "existing grade separation.”

S- In {ts various aspects the project.relates to subpera-“‘
graphs (a), (b) end (d) of Section 1202.5. |

6. It follows from No. 5, above, that-the‘project'comes
within the scope of subpa:agraph (e), by the terms .of the Latter.

7. In the expression in subparagraph (e) reading: ". .
and in sddition, shall assess against the railroad a reasonable

perxcentage, if any, of the cost not exceeding_the;percentag; '

!gecifiee in subsection (b)" the‘underscored words-are to-be

coastrued as xelating not just to the figure of ten.percent set

£orth in subparagraph (b), but to the entire expression, viz. ;nﬂ

T-,m

"ter percent (10%)of the cost attributable to the presence of the
xrailroad facilities.

8. Subparagraph-(e) is sufficiently broadAtevpermit‘the,uee:[

of a hypothetical or theeretical'structure for the*ﬁt:pose-o£~
apportioningucosts in this proceeding.

9. Any items or costs which are not attributable to the |
presence of railroad facilities, or which wouid have’been incu:red-.
without being sdbjece to apportionment 1f the realignment of the
crossing had been at grede, are. properly excluded from the
hypotheticsl structure. | | '
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10. A hypothetical structure, such es thet~presen:ed‘bvaaeta":
Fe in Erhibit No. 22, which ignores the presence”of”theLSanta Fe
tracks {n Wood Street, does nct provide a reaseeable basis for ,
deternining the railroads’ share-of the project~COsts"aCtributeblek
_ to the presence of the Southern Pacific tracks and the Santa Fe
Wood Street tracks and Track 47. ,

1l. The hypothetical structure presented by the Department tn |
Exaibit 17 will be reasonable for .he pu:posevindicated in
Conclusion 10 above. o | ]

12. The estimated cost of the-Departmentis-hypotheticel-bridge 
structure (Exhibit 17) as set forth by the Department in the first
line of Exhibit 18, viz. $2,135,600, is reasonable for the
purpose indicated in Conclusion 10.

13. The emounts shown in the last column, under the headrng
"Exaniner's Proposed Report™ im the "Table" hereinbefore set forth,'
for the Ztems othexr than "Bridge Structure” are reasonableifor‘thee,‘
purposes indicated in Conclusion 16, ahdfthe total‘figureiof*
$2,693,300 in that column is reasomeble for those puxpeses,

14. The use of the "lineal foet;:rfght;oféway"‘ﬁerhod,
as herelnbefore explained, in-ascertaiping theportione'of“the
revised estimated costs of said hypothetical attributable.tovthe_
presence of the facilities of the reépectiéevrailroads:is '

reasonable.

15. 7The method of calculating the'Santa'FeTS‘"retabie~shrre”-

of the cost of sald hypothetical determiped‘by'the‘distance‘from»"~
the westerly boundary line of the Tracku47“right-of-way«toithef
easterly line of Wood Streee. which results in distences end’

percentages as follows:
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Axmy 610 feet 44.04 pexcent
Southexn Pacific 565 feet 40.79 - " -
Santa Fe 210 feet 15.17 "

is reasouab;e.

16. It would be unreasonable to apportion to either Southern |

Pacific or Santa Fe'any.of the project cost.ettributablthovthe .
presence of the Axmy tracks ox othex Army facilitiessrs |

17. The maximum amounteof 10 percent of-the cost attributable
to the presence of the raflroad facilities, permitted by subpara-
graph (e) of Section 1202.5 will be reasonsble in apportioning
costs to Southern Pacific and, insofar as the Wood Street tracks
and Track 47 are iuvolved, to the Santa Fe- Predicated on the
percentages tated in‘CoucLusion 15, as app‘Ied to the - revised hypo-
thetical structure cost of $2, 693 »300, these apportionments will be 45

i 10 percent of $1,098, 597 (L.e., $109, 860) to Southern Pacific and 10

perceut'ot °408 574 (i e~, $40,857) to Santa Fe. H

18. Santa Fe should not be required to assume any portion of
the cost of the "A" and "OS" lines because of the presence of its
Baldwin Lead track under those portions of the Overpass&structuree

19. The Department's westerly”hypothetical"Structure, as showu
in :xhibtt 19, snd thc cstima ecd cost of sa‘d structurc, as sct

forth in Exhibit 20, are reasonable for the puxpose of apportiou ng
costs to the Santa Fe due to the presence of the Baldwin Lead urder
tbe "J" line of the Overpass.

20. The right-of-way to right-of-way basis used by the Santa
Fe, in which the estimated cost per linear foot of the westerly |
hypothetical is used to produce a cost of $40,481 for tha* oortiou. .

of the stxucture attributable to tre vresence of the Baldwin Lead

track, is reasonable.
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21. The amount of $6,048 Q0 percent of the figure Iin

Conclusion 20) will be a reasonable apportionment of the cost of the_q
Overpaqs as It relates to the Baldwin.Lead track.

22. As'required by subparagraph (e) of Section 1202 .5, Santa
Fe should also be apportioned an amount computed by capitalizing
st f£ive percent per ennum the direct and computable savings to the
rallroad zesulting from the elimination of the cost of- physical
mainxenance, and from the elimfnation of the cost of maintaining
erossing protection at the formexr Track 47 grade’ cxos sing.A |

23. A1l of the foregoing conclusions, beginning~with.N - 9,
which do not refer to a specific provision of the Public Utilities
Code are to be comstrued as being respousive to the requ?rementv
of subparagraph (e) of Section 1202.5 of the Code. |

24. Costs of comstruction of the West Grand Avenue Overpass
should be spportioned against Southern Pacific and Santa Fe,
respectively, in consongnce with the foregoing conc-usions. ‘

25. The remainder of such cost should be apportioned egainst
the State of California,Department of Public‘Wbrks.

It 13 reccmmended that tke following order be adopted'
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IT IS ORDERED that:

1. Costs of comstruction of the West, Grand Avénué
Ovexpass, construction of which.waSVauthorizéd by Decisidn,No.
70764 1n this proceeding, shall be appoxtioned againstvséuthern
Pacific Transportetion Company and The Atéhisén,ﬁropeka aﬁd'sgnta
Te Railway Company, respectively; in conformity withrthevfindings.‘ 

and conclusions hereinabove set forth.

2. The remzinder of said costs shall be apportioned against‘

the State cf California, Department of Public Works.
The effective date of this order shall be twenty
days &fter the date hereof. | ' |

- Is/ Carté:jR;}Bighbpﬁ .
“CARTER R.”BISHOFP, Examiner

Sen Prancisco, California
May 8, 1970
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APPENDIX B

CORRECTIONS TO EXAMINER' S PROPOSED
REPORT (APPENDIX 4)

Page 17. 1llth line. , _
change "$39,668" to read "540,913".
Page 20. 18th lime. | |
 After "Sectiom 1202.5" insert."and“-..
Page 21. lst line. |
Change "$39,668" to read $40 913"
22. 12th line. |
Change'"many'wayé‘to.read "in any;ﬁayﬁ.
28. Bottom paragraph. 5th line.
Change "éperations" tq‘read‘"sepaiations"j
33. 8th line. ”
Change "lines" to "line's"
34. 7th line up from bottom of page.

Change the first "J" appeaxing in the line to read "AV -
36. Finding No. 6. 2nd line.

After "Bridge” insert ",'on,the'other hand;".
37. Finding No. 1L

Change finding to read-

"Said Overhead passed over the Santa Fe Baldwin
Lead track and the approach lanes of ‘the Bay

Bridge."
37. Finding No. 13. |
Change f£inding to read:

"The West Grand Avenue Overpass passes over & Santa
Fe tracks, 28 Southern Pacific tracks and 16 krmy
tracks (including a commecting track from the
Baldwin Yard), as well as street intersect fons and
othgr non-track parts of the Ammy Base "

38. Flnd ing No. Z4.
Change "City" to read "Army".
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COMMISSICNER J. P.. VUKASIN, JR., DISSENTING

I dissent.

The purpése of the ovefpass and related strucfﬁfjes- ’
is to establi.éh a new access route westbound to the Nimitz,
MacArthur, and Eastshore Freeways. Under thé Public _'
Utilities Code clearly there is a serious que’stio‘n-w‘hether.
the railroads should bé required to participafe m .th‘e- cost
of the West Grand Avenue proéect inasmuch as any benefits
accruing to them are incidental.

The decision authorizes the maxmmm émount -'
of 10% of tae cost attributable to the presence of rai}road
facilities in allocating costs to the railroad. However, _‘t‘h‘e-'
record shows that the overpass does not elimiﬁate anly.i grade
crossings of the Southefn Pacific.. Indeed‘ﬂthe grade crossing -
at Saata Fe Track No. 47 which has been eliininated' is
private road owned and controlled by thé Fecieral government.
As prescribed in Section 1202.5(e), the Comm‘iis‘,sion'v' should
allocate a more reasonable percentage to the rafilro_ads,‘ if‘

any at all, which is less than the maximum amount.

San Francisco, California

November §, 1970




