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Decision No. __ 7_7_9_2_0 __ 

'r " 

BEFORE THE PUBLIC UTILITIES. COMMISSION OF THE STATE OF CALIFORNIA. 
,'" , 

CLARENCE ~ELL ELLERS, ) 
) 

Complainant ~ ) 

~ w. 
) 

PACIFIC TELEPHONE AND TELEGRAPH ) 
CCMPANY, )' 

Case No. 8901 
(Filed MaTch 12". 1969) . 

) 
Defendant. ~ 

Cl,~ence w. Ellers and E11;abeth Ann 
Ellers, for complainant. 

Richard Siegfr1ed~ for defendant .. 

OPINION - .... -- .... _---
This is a complaint by Clarence Ellers against The' Pacific- , 

Telephone and Telegraph Company (PT&I) .. 

Complainant basically requests the follow1ng,: 

1. That this Comm1ss1o~ find ",tb.e contract he signed -for adver­

tis1ngwith, PT&T null and void because of fraud. 

2. Full relief from any and all billing from PT&X for one year. 
". 

On April 24, 1969, defendant filed an answer to the' com-

plaint which dented that complainant i$- entitled ,to any relief and 

which requested that the complaint be dismissed'. As an affirmative 

defense defendant allege$-: that the advertising in. question'was 

printed in the February 1969- Sau Jose directory pursuant to the coo- ' 

tract signed by complainant; that complainant never requested any 

copy changes other than provided' for in the contract; that ,.in the 

absetlce of written notice from complainant terminat'1ng such advertis­

ing prior to the closing date of the directory, the contract was bind~ 

ing upon compla1D8.nt; and:' that the relief sought by complainant is .• 

inappropriate under Schedule Cal.P.U.C. No. 39~!, 71:h Rev:tsed, .Sheet. 
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Hearing was held before Examiner G!llanders at San Francisco 

on August 26, 1969. The matter wa.s submitted on September 8, 1.969, 

upon receipt of the transcript. 

At the hearlng, defendant in its opening sta.tement,stated 

that in its view there were really only two issues: 
" 

1. The cancellation of the quarter-page ad and the promises 

made surrounding that. 

2. The claim of complainant that he 'Would have made a number 

of changes in his advertising program had he receivedproo£s as were 

promdsed by the s£lesman. 

Defendant then admitted that in its investigation it had 

overlooked the uncontradicted fact that its salesman did promise 

complainant that he would receive proofs of all of his adve~tising. ' 

Because proofs were promised, when under directory practices and 

proeedu:es no pToofs were due, defendant amended a settlement offer 

it had mcde to complainant by letter on August 13, 1969. It: offered' 

a 100% adjustl:l~nt for the ad that complainant' w.tshecl cancelled, ,and 

a 100% .1djust=lent for the trade names listing covering those' products . 
compla1:l.3.nt no longer ~ndles. On the basis of its offer and of ,the 

tenzf provision relating to liability, defendant stated that the 

only issue left to be heard was the question of whether complainant, 

is entitled to moro thAn a 50% adjustment for defendant's failure-to. 

Peud P.I:QOf"s ou which complainant cow~d- have made changes. 
• • ~ I • 

Complaitlant did not accept>defendant's offer as h~ stated' 

that he 'Was not cla1m1ng an error or Omission but was, claim;(ng two­

points of absolute fraud concern1ng the contract 'and that he wanted' 

the contract declared null and Void. 

Complainant presented the testimony of four Witnesses, 

including himself.. Defendant presented one witness-.. 
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Ie us well eS1:ablished ehat relief of the type: sought. 

by complainant should be pursued in some other forum. 

Findings and Conclusion 

The Comm1ssion finds that:. 

1. Defendant offered a settlement to complaint. 

2. Ccmpla£nant refused such settlement. 

3. Defendant's offer was fair and· reasonable under the facts 

disclosed by the evidence. 

The Commission concludes that the relief requested by com­

plainant must be sought 1u same other forum and therefore the com­

plaint should be denied. 

ORDER 
~- - --

IT IS ORDERED that the relief sought by cOmplainant is 

denied and the complaint is denied. 

The effective date of this order shall be twenty days after 

the date hereof. 

Dated at __________ , California, this 11Jt(.. 

day of NOVeMBER' ' 1970. 
, . 

Chairman 


