Decision No.

BEFORT THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the mattexr of the application of
GERALD A. LOPZZ, an individual dba
G. A. LOPEZ TRUCKING, of Orange,
California, for a permit to operate
as a dump truck carrier, 100 mile
radius from point of operation,
Orange. (File No. T-84,205)

Application No. 51814
(Filed January 2, 1970)
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Tom Pavone, for applicant.

E. 0. Blackman, for California Dump Truck
Owners Association, Universal Transport
Systems and HEC Trucking; ¢ Ralph Gragoe
by E. 0. Blackman, for Associated Inde-
pendent Owner Cperators, protestants.

James Diani, for the Coxmission staff.

OPINIO

Gerald A. Lepez, doing business as G. A. Lopez Trucking,
requests a permit to operate as a duﬁp truck carrier within a
100-mile radius of Orange, Califormia.

A public hearing was held before Examiner DeWolf on May

19, and June 30, 1970 at Los Angeles and the matter was submitted

on June 30. |
This application steﬁs from legislation*enacted'by5the
California Legislature to become effective on November 10, 1969
regulating the operation of dump truck equi#ment on the public
highways of this State. The pertinent sections of the Public
Utilities Code start with 3610 which declares that dump truck

bhauling "is a highly specialized'type of truck transportation'.
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The applicant herein has,applied for a new perwit under the‘pro-'

visions of Section 3613 of the Public Utilities Code, which
requires the applicant to establish certain facts by a'preponder-
ance of evidence. Prior to the effective date 6£ November 10;
1969 the Commission issued many 'grandfather' rights to existing ‘
dup truck permit holdexs. | |
Applicant Lopez held an effective pexmit (File No.
T-84,205) to operate as a dump truck carrier from July of 1966
to April 1, 1969 when his permit was canceled for lapse of his’
insurance coverage. Aipplicant testified that sznce said time he
has been ewployed as a driver by Charles Maaly of Ovange, Californza
who last year requested him to file 2n application for & permit and
that he contacted the Commission to reinstate his permit autho:itY-
He then obtained an insurance binder which was effective Decémﬁer 
12, 1969. Applicant testified that his insurance expired fromfthis“
one company and he did not renew it, but that he waS'iﬁ thevprgcessf
of rewriting it with anothef company and was changing over the  |
insurance and trying to get it. Applmcant also testified that hms
gross revenue was about $24,000 in 1968 and about the same in 1969
Applicant testified that he formerly operated’the~:hree
pieces of equipment listed in the application as 1966 model trutké,-
he has total assets of $28,000 with no liabilities, :
this includes shop equipment and a pickup truck, and he ‘
expects to use this equipment in the proposed operations. Appli-
cant testified that he is not affiliated by common ownership;'

control or management with any carriers or shippers, his
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equipment is in good condition, he has the facilities to

maintain it, and he has had no traffic citatioﬁs‘for noving

violations in recent years.

Applicant further testified that he has arrangements w1ch
Charlns Manly of Orange to work his equipment in that vicinlty full
time and that Charles Manly has 12 trucks plus 16 or 20 sets of
trailers which he operates in Orange and vicinity. Appiicaht
stated that he has been promised work the year found;'wéather
permitting. ‘

Applicant testified that his equipment will not endanger |
the safety of the public nor iaterfere with its use of the public
highways or impair their condition and that his proposed operations
in Orange County are necessary to serve the public and will not “.
impair the ability of other presently permitted dump truck carriers
to provide adequate service at the lowest possibleyfeasonable
rates.

Applicant testified that he has worked for Charles Manly
both as a driver and a dispatcher in dump truck operations.

He stated that he has first-hand knowledge of the needs of the
dump truck industry in Orange County and that 1aét year there weré
shortages of trucks when Manly could not get the number needed and

that issuance of a permit to him will help alleviate this
situation.
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One witness testified for applicént; stating that hc?is
a management consultant and familiar with the dump’tru&k_indusﬁry
and its requirements. He stated that usuwally there is a shortége
of dump trucks from March to December, but that this year has been
unusual due to a shortage of money caused by the high'iﬁterest
rates, but that this condition is beginning to‘change andlwheny
business turns up further shortages can be expected. i

One witness testified for protestanﬁs that there are{
6,500 permitees who operate 11,000 units in Californis, that the
average use factor 1Is 1,850 hours per year, wh;ch is low and |
should be not less than 2,080 hours per year, and that this busi-
ness is seasonal which iavolves more work in the summer and faliy-
than in the winter and spring. The witness testified-that 1969
was an extremely unusual year with heavy rains and muchfextra‘wérk
and many of the present operatcrs can acquife extra equipment when‘
needed and that there is no shortage of trucks, but an Qversupplj' .
of dump truck equipment, much of which is idle. The
witness testified he is manager of an association which has 60{§f\
the laxge overlying carriers as its members, there'bciné aboﬁt: 
30 to 120 overlying carriers altogether and 6,500 subhaulers.

At the beginning of 1969 applicant had a _
radial highway common carrier permit as & dump truck operator which
lapsed on April 1, 1969. Applicant testificd that he was there-
after and during said time seéking insuraﬁce to reinstate the

permit, and did secure and file the insuranceldn Decembef 12, 1969,

If the insucance had been available and f£iled on November 10, 1969
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applicant's permit would have been reinstated. If the'permit‘héd
been reinstated applicant would have been entitled to a dumpltkﬁck
carrier permit in accordance with the‘"grandfather"‘provisions?of
Section 3612 of the Public Utilities Code. However,'applican;fs
insurance company, through no fault of applicént,‘did not filq

with the Commission the insurance it had writteh for h;m until after
Novembexr 10, 1969, the effective date of Section'3612..

A Commission staff representative~appeared;and examihed
witnesses, but took no position for or against the applicant. \Thé-
Commission representative stated that the recoxds of the Commission
show that applicant is behind in filing his reports for 1968'and
1969 and that he has.not paid fees for the fourth quarter of -

1968 and the first cquarter of 1969 and nothingfﬁorthe contrary
was shown. Applicant will be required to £ile the reports due -
under the previous permit, File T-84,205, to date and pay the fees
cdue for the fourth gquarter of 1968 and the first quarter of 1969

prior to issuance of the permit granted herein.

Upon consiceration of the evidence the Commission f£inds

as follows:

1. Applicant has established by a preponderanéé of the
evidence 2ll of the facts required by.Secti&p 3613 of the California
Public Utilities Code for issuance of a permit to opetate as a dump
truck carrier. ’ ) |

2. Applicant has been a resident of Orange, Célifornia, and
an operator of dump trucks in excess of four years.

3. Applicant is a fit and proper person fo-receive a permit

to operate as a dump truck carrier.

-l
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4. Applicant has sufficient operating knowledge and financial

ability to initiate and continue the proposed operation..
5. The privilege hereinafter granted:

a. Will not endanger the safety of the public
or interfere with the public use of the
public highways or impair the condition of
them directly or indirectly.

Will not unnecessarily burden the public
highways. : '

Is necessary to serve the public and will
not impair the ability of presently per-

nitted dump truck carriers to provide ade-

quate service at the lowest possible reason-
able rates.

2ased upon the above £indings the Commission concludes

that the application should be granted as set fo:thﬂiﬂ the

easuing oxder.

ORXRDER

IT IS ORDERED that the Secretary of the Commission is
directed to issue Gerald A. Lopez, an individual, dbihg busiﬁess
as G. A. Lopez Trucking a permit to operate as a dump truck carrier
within a radius of 100 miles of the City of Orange; Califprnia,
and said permit is to be issued only when applicant has filed the
past due reports and paid the delingquent fees for the last‘quarter
of 1968 and the first quarter of 1969, under File No. T-84;205. '

Said permit shall be subject to the following restriction:
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Whenever permittee engages other carriers for the

" transportation of property of Gerald A. Lopez or

customers oxr suppliers of said individual, per-
mittee shall not pay such caxriers less than 100%
of the applicable minimum rates and charges estab-
lisked by the Commission for the transportation
actually performed by such other carriers.

The effective date of this order shall be twen.ty days

after the date hereof.

day of

Dated at Ban Francisco , California, this -3‘.'/06 |
NOVEMBER , 1970. |
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COMMISSIONER A. W. GATOV, Dissenting:

I dissent.

Undex the very clear language of Sectiom 3613 of the Public

Utilities Code, an applicant for a dump truck carrier permit must
establish by a preponderance of evidence that he is (a) a fit and
propex person to receive a petmit,t0<qperate as a dump truck
carrier, (b) that he has sufficient operating knowlédge and

- financial gbility to initiate and continue the'proposed operation
(¢) that the prxvilege sought: (1) will not endanger the safety
of the public or interfere with the public use of the public
highways oxr impair the condition or maintenance‘of them, directly
or indirectly, (2) will not unnecessarily burden the;public high-
ways, and (3) is necessary to serve the pubiic‘and will not fmpaix
the ability of presently permitted dump truck carriers to provide
adequate service at the lowest possible reasonable rates. The
legislative intent is that new entries in this phase of-transbor-
tation should be severly limited.

The applicant has not established that the permit sought is
necessary to sexve the public, that it will not impair the ability
of presently pemmitted dump truck carriers to provide adequate
service at the lowest possible xreasonable rates, and the applica-

tion, therefore, should have been denied.

Dated at San Framcisco, California,
November 24, 1970.




