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OPINION

The Proposed Report of Examiner John W. Mallor;'was'filed
Merch 13, 1970 and was duly served upon the parties. The Exeminer's
‘Report is appended hereto as Appendix B.

| Exceptions to the Examinexr’s Report were filed by Caiifor-
nia Dump Truck Cuwners Association (CDTOA), by California Trucking
Associgtion (CTA), by Southern California Rock Produc's-Assdciation‘
(SCRPA), and by the Commission staff (Staff). A pleading entitled
"Memorandum In Regard to Proposed Report of Examiner” was filed by
Western Conference of Teamsters (Teamsters). Replies to exceptions
and to the Teansters' pleading were filed by CDTOA, SCRPA and Cali-
forniz Asphalt Pavement Association (CAPA).

Because of the number aﬁd extent of the exceptions and
replies, detailed discussion of the excepted findings appeafs-neccs-
saxy.

No exceptions were directed to the Ex&minef‘s‘recommendéd
£findings A~l, A-2, A~4, B=2 gud B-4; said findiﬁgSvshdtld‘beéome;th¢ 
£indings: of the Commissiﬁﬁ. | | |
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DISCUSSION OF EXCEPTIONS

Recommended Findings A-3 and A-S

Recommended Finding A-3 reeds as follows:

"A-3. Dump truck overlying carriers engaged in construc-
tion work perform more services and incur more overhead
expenses than dump truck carriers engaged in transporta-
tlon of manufactured materials (such as aggregates and
asphaltic concrete), thus indicating that dump truck
overlying carriers engaged in comstruction should receive
& greater agmount of revenue for services performed for
underlying caxriers than overlying carriers engaged in
transportation of manufactured materials.”

CDIOA, in excepting to the foregoirg finding, states:

"The only basis for this proposai seems to be the opinion
of & witness for CTA and the staff witness testimony
under cross ewamipation 'that overlying cerriers engaged
in dirt hauling felt that the 5 percent retained by them
was insufficient.’ (Proposed Report, p. 21) The CTA
witness described certain work performed and expenses
éncountered by overlying carriers in conmection with con-
struction work and stated these were generally unneces-
sary for transportation under interplant rates. Without
indication or any apparent investigation of the work and
expenses encountered by overlying carriers in conmection
with dump truck transportation under interplant rates -
ox other types of dump truck service such as zone hauling
- the CTA witness voiced his conclusion. For the Com-
mission to magke & Finding of Fact on such tenuous beses,
and especilally when it 1s mot a premise to a recommended
Conclusion Law or a Recommended Order seems improper,

eérroneous gnd superfluous.” CDTOA recommends A-3 be
deleted. 1

: 1/ |
Finding A-3, together with Finding A-4, ave preliminexy
to Finding A~5, reading as follows:

"A-5. The present provisions of Item 94 of MRT 7 and
Item 460 of MRT 17 are in need of revision."

1/ No exceptions were taken to Finding A~4, which reads ac follows:

"A=4. Certain carriers and carrier groups are not wholly
satisfled with the present division of revenues as between
overlying carriers and underiying carriers; particularly
subhaviers with respect to payments for hauling aggregate
matexrials and asphaltic concrete under zome rates in MRT 17,
and overlying carriers with respect to hauling on construc~
tion projects under rates in MRT 7."
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CDTOA and the Commission staff éxcept tévFinding A=5.
CDIOA stated as follows: B ‘

"This £inding can only be premised on the finding of A-3
above and 1s not based on any testimony or evidence of
probative value received during the course of these pro-
ceedings. Furthermore no Conclusion of Law or Recom-
mended Crder derives from this recommended Finding. It
also would appear to be in direct conflict with recoem-
mended Finding of Fact A-6 which clearly stated that the
record does not contain sufficient economic data inelud-
ing cost informgtion, to determine and prescribe just,
reagsonable and non-discriminatory rates as between over-
lyfog and underlying carriers." ~CDTOA proposes that
recormended f£inding A-S5 be deleted.

The Commission staff states as follows:
"There 1s nothing in the record to support a conclusion

that these provisions 'are in need of revision.' Such

a finding is entirely without foundation and should be
stricken." _

The present provisions of MRT 7 and MRT 17 require that

subhaulers receive 95 percent of the applicable minimum rates (less

certain taxes and liquidated amounts) regardless of the type of dump
transportation performed and the type of rates under which said trans-
portation is performed. Incorporated in this record'were'cértain
poxtions of the record in Petition 122, which led =0 Order Setting
Hearing 1a De¢ision No. 72028, dated February 15, 1967. The data
introduced by CTA's witness furnishes a general comparison of the
responsibilities of overlying carriers engaged in so-called dirt
hauling versus hauling from an aggregate producing plant to a con-
crete bateh plant. The evidence introduced by CTA's witness and in
the earlier proceeding indicates that different services on behslf of
subhgulers are required of, and are performéd‘by, overlying carriers
engaged in different types of dump truck serviceé. The f&ct That
more services apparcntly are performed by overlying catriers.engaged
in 50 called "dirt-hauling” presents a prima facie indicstion that &

3reater recompense for such service than for aggregates hauling would -

-3 -
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be reasomable. It is true that there sre no accurate measurements of

the costs of such different services. As indicatedvby_Finding—AéZ,“
the flat 5 percent retention by overlying carriers was ini;ially
established (on petitions of CDTCA) without the benefit of the |
specific cost information which CDTOA now believes LIs essential as
basis for revision of the 5 percent retention, s indicated in its
exception to Finding A-3. | v . v‘

The purpose of the Order Setting Hearing herein was to
develop such cost data. No party to the proceeding (1nc1ud1ng,oﬁ§
Staff) attempted to quantify the value of overlying carriers' sef-‘
vices under different transportation conditions, mnor did any party
express a willingness to make such attempt. The record‘he:ein'con-v
tefins sufficient facts to show that different amounts of service are
required to be performed by overlying caxriers for dirt hauling on
cenmstruction projects, as opposed to hauling from sn aggregate pro-
ducing plant to a concrete batch plant; the record doesjnét‘show the
dollaxr amounts of these differences.

The recoxd hexein is sufficient to adequately support the
nced for further investigation of the gllocations of revenues between
cverlying carriers and underlying carxiers to determine‘their‘adé~_.
quacy. Findings A-3 and A-5 should be modified to read as follows:

"A=3. Dump Truck Cverlying Carrilers engaged in con- |
struction work perform more services ang incur more
overhead expenses than dump truck carriers engaged in
transportation of manufactured materials (such as
aggregates and asphaltic concrete), thus indicating

that dump truck overlying carriers engaged in con-
struction may xequire a greater amount of revenue

for sexvices performed for underlying carriers than

overlying caxriers engaged In transportation of manu-
factured materials.”
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"A-5. The present provisions of Item 94 of MRT 7 and
Item 460 of MRT 17 are in need of further study with
a_view to prescribing different provisions for trans-
portation services on construction proiects, as
opposed_to other types of services.”

Recomrmended Finding A-6

Recormended Finding A-6 reads as follows:

"A=6. The vecoxrd herein does not comtain sufficient
cconomic data, Iincluding cost information, to deter-
nine and prescribe just, reasonable and nondiscrimine-
tory provisions relating to allocations of gross dump
truck revenues es between overlying and underlying .

carr%srs. (Section 3662 of the Highwey Carriers'
Act. ‘

In its exceptions to this finding, the Staff states as

£ollows:

"It should be noted that the record does not estab-
1ish that the 'allocations' of revenues are unjust,
unreasongble or discriminatory. In fact the reverse
is true. The staff evidence (TR. Vol. 10, Page 863~
872) as discussed on Page 21 of the Proposed Report
is clearly to the contraxy. Moreover, these tariff
provisions have been in existence for over twenty
yvears. It is axiomatic in the comnsiderstion of rates
that a rate or tariff provision of long standing is
prima facle reasonable until proven otherwise. This
particulaxr provision has stood the test of time and
has been used extensively. To suggest that the pro-
vision is other than reasonable merely because a
study relating to some undefined cost areas has not
been made is groumdless and wholiy unsupportable.

It is, therefore, recommended that this finding be
stricken."” ‘

As stated in commection with Recommended Findings A-3 and
A-5, the provisions of MRT 7 and MRT 17 establishing divisions of
revenues between overlying,carriersAand‘underlying carr£ersww¢re nét
based on cost information, nor was such type of data produced in the
Instant Order Setting Hearing. In view of modified Findingé A=3 and’

A~5, gbove, Recommended Finding A-6 is & necessary requisite to dis~

posing of the issues raised in the Otder‘Setting Hearing,‘and_shbuid;
be retalned. ‘
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In i{ts exceptions to Recommended Finding A-6, CTA stated . .

as follows:

"CTA offered evidence to show that tariff provisions
dealing with allocatioun of revenue between overlying
gnd underlying carriers should be deleted from the
Commission’s Minimum Rate Tariffs Nos. 7 end 17. It
is CTA's position that regulation is neither needed
nor effective in this area. Lack of cost evidence
does not affect the validity of CTA's position that
such regulation must be either deleted or made com-
plete, as it is in Minimum Rate Tariff No. 10. In
fact, cost evidence is not a necessary element for
the Commission to comsider in conjunction with CTA's
proposal.”

CIA's proposals, that all existing regulations regarding
Cransactions between overlying carriers and underlying carriers bve
cencelled, are considered and disposed of in later findings. CTA's
alternate proposal was that overlying carriers pay underlying car-
riers 100 percent of the minimum rates, such as is required in
connection with cement rates fn MRT 10. (The Examiner made no
recommended finding with respect to CTA's altermate proposal.) MRT
10 also contains provisions fixing the amount of trailer rental (at
9 percent of the applicable minimum rate). No useful purpose would
be served by establishing a 100 percent provision for subhéuling
without concurxrently setting trailer rental rates; otherwise, sub-
haulers’ revenues are easily édjusted by varying the amount of
trailer reumtal charges, even though the tariff would provide a pay-
ment of 100 percent of the minimum rate to the subhauler. As indi-
cated hereinafter adequate bases for establishing trailer rental
rates were not presented inm this record. The following additional
finding is required:

"As an glternstive to cancelling all provisions in
MRT 7 and MRT 17 regulating payments to subkaulers,
CTA proposed that subhaulers receive 100 pexrcent
of the minimum rates. Such revision would serve
no purpose unless trailer rental rates or similar
provisions were concurrently established. The

record herein is not adequate to establish reason-
able trailer rental rates.”

-6~
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Recommended Finding B-1 | .
Recommended Finding B-l reads as follows:

"B-1. CTA proposes that all provisions set forth in
MRT 7 and MRT 17 regulating relationships between
overlying and underlying carriers be cenceled.”

In its exceptions to this finding, CDTOA states:

"Unless the findings of fact are to imclude all of
the recommendations and proposals of participating
parties, the proposal of a single party in this pro-
ceeding hardly seems proper. It seems to be pure
verblage insofar as these findings are concerned.”
CDTOA recommends this proposed £inding be deleted.

 This finding will be deleted.
Recormended Finding B~3

Recommended Finding B-3 reads as follows:

"B-3. Determination of the question of whether durp
truck subhgulers are employees within the meaning of
the applicable labor laws, or are independent con-
Tractors, lies withia the jurisdiction of the Na-
tional Labor Relationship Board."

Exceptions to this finding were £iled by CDTOA, the Com~
mission staff, and Teamsters. Replies to Teamsters' exceptions were
filed by CAPA, SCRPA and CDTOA.

It {s the consensus of the exceptions and replies that the
foregoing question, as rgised in CTA's evidentiary presentation, is
partially answered by Decision No. 77072, dated April 14, 1970, in

Case No. 8481, which estsblished General Order No. 130 governing the

leasing of motor vehicles. Said decision reads (on mimeorpdge‘299

as follows:

"Throughout the hearings there were references to the
owner operator who leases his equipment %o a carrxier
and goes on the carrier's payroll as -an employee. One
of the primary purposes of the Genersl Order has been
to compile the criteria which determine whether such
& person has effectively removed himself from Commis-
sion regulation. These criteria are set forth in Part
1 of the General Order. Those who do not comply with
Part 1 arxe subhaulers.”
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In view of the criteria adopted by the Commission in Deci-

sion No. 77072, the Examiner's Recommended Finding A=6 clearly is -
ingppropriate and should be deleted.

Recommended Finding R-5

Recommended Finding B-5 is as follows:

"8=5. It has not been shown that it would be in the
public interest to cancel existing provisions in MRT
and MRT 17 regulating relationships between overlying
carriers and underlying carriers. (Section 3502 of
the Highway Carriers' Act.)"

CTA excepts to this finding, stating as follows:

"CTA presented evidence to show that malntaining such
existing provisions is not in the interest of the
general public of Califomia. CTA believes that the
real issue is whether or not the existence of such
provisions are in the public interest, not whether
cencelling them Is in the public interest. CTA has
made every effort to show that such provisions are
not in the public interest. It is unreasonable to
impose upon the proponent of cancellation the burden
of proving that such cancellation is inm the public
interest. That 1s similar to asking one to prove
that something does not exist. CTA raised the issue
of whether or not such regulation {s necessary in
the public interest and whether or mot such regu-
lation does not in fact result in situations con-
trary to the public interest."”

We nave carefully considered the above argument.v In face
of vigorous opposition by carrier groups and ininiduél carriers
to CTA's proposal, on the basis that existing provisions are re-
quired for the protection of carriers operating as subha&lefs; the
burden of proving existing provisioné.are‘not in the public interest
has not been met by CTA. Therefore, Finding B-5 should‘bé-amended‘

to read as follows:

"It has not been shown that existing provisions in

Minimum Rate Tariffs Nos. 7 and 17 regulating vela-
tionships between overlying carriers and underlying
carriers are not in the public interest. (Section

3502 of the Highway Carriers' Act.)™
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Recommended Finding A~6
The Examiner's Recommended Finding A-6 reads as follows:

"A-6. The question whether certain types of dump truck
operations should be exempted from regulation by this
Comnission has been the sub%ect of proposed legislation
in several prior sessions of the Legislature. Legisla-
tion which would have exempted dump txuck transportation
on construction projects was passed by the Legislature,
but was vetoed by the Govermor. The Highway Carriers'
Act was amended during the time these proceedings were
being held to incorporate therein a new class of car-
rier, viz.: 'Dump Truck Carrier', and to estagblish

regulations in connection therewith. (Statutes 1969,
Chapter 1004.)"

CIA, in {ts exceptions to this finding, states as follows:

"No legislative attempt to exempt dump truck opera-
tions from regulation by the Public Utilities Commis-
sion is remotely connected to CTA's proposal in these
proceedings. CTA is herein proposing to eliminate
Commission imposed regulation between carriers. CTA
does not herein propose any interference with the
legislatively imposed regulation between carrier and
shipper. This recommended finding seems to imply
that the Commission cannot modify or rescind regula~

tion of its own making and that legislative action is
required."”

The foregoing finding merely states the existing factual
situation, and does not imply that the Commission cannot reguléte.in
the particular field. Said finding is a‘foundation to the Examiner's
Recommended Conclusion 2, that the Legislature, having.considgred~and
passed legislature similar to CTA's proposal herein, shouldudetef-
mine those dump truck operations which should be regulated and those

which should be exempted. This finding should be retained.
Recommended Finding C~1 |

The Exeminer's Recommended Finding C-1 reads as follows:

"C. Cn the issues raised by the proposals of CDTOA
in Petition No. 112 (Second Amendment):

1. Petitioner has not shown that present industry
practices result in unfair treatment to subhaulers or
Lo overlying carriers, nor that such practices cause a
hardship to either class of carriers.”
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CDTOA and the Commission's staff except to this finding;“*
CDTOA wurges that the testimony of its General Manager presents su£- V
ficient facts to show unfair treatment.- The-testimony*refefred to
(on pages 4 through 7 and on page 259 of the tramscript) merely
recites certain inquiries to the Commission and its replies, and |
¢ites the belief of CDTOA that the absence of regulation creates a -
void.

CDTOA also cites the testimony of the Staff field repre-
seatative on pages 47, 48, and page 57 of the transcript. That

tness stated that from an enforcement standpointvregulation of

trailer rental would be helpful. He pointed to no specific,iﬁstance
of unfair treatment directly within his knowledge.

CDTOA also cites the testimony of the Staff rate expert, on
page 95 of the tramscript, as follows:

"Well, I found that there is a great disparity in the
charges made by trailer rentals.

"Now, the percentages which were found to be paid for
trailer rentals are confirmed by the testimony of Mr.
Maderious (the Staff field representative).

"The discussions that I had with the carriers also
irndicated there was need for the establishment of

either & maximum trailer rental charge or a minimum -
s$0 caglled puller rate. _

"The carriers indicated that they favor the estab-
lishment of such provisions.”

Such- testimony does not establish unfair treatment of any

group of carrilers; it merely indicates carriers'’ preference‘fory
regulation..

CDTOA also states with respect to the matters covered
by Reccommended Finding C-1 as follows:
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"It would seem clear that the lack of a specified rate
for tractors pulling non-owned dump truck equipment or
the absence of a limit on the amount which can be paid
for the leasing of trailers makes it difffcult if not
impossible for the staff, carriers or shippers to
enforce or comply with the rates and regulations pro-
mulgated by Minimum Rate Tariffs Nos. 7 and 17. Recom-
mended Finding of Fact C-1 should be deleted.”

The Staff, in its exceptions to this finding states

follows:

"This finding does not reflect the record and is
exrronecus. Abuse of the subhauler is amply docu-
mented by virtually every witness of record. Peti-
tioner through several witnesses including its general
manager (TR Vol. 1, Pages 3~16) and witnesses testify-
Ing for AIOQ (TR Vol. 8, Pages 567-573; 597-610; Vol.
15, Page 1379) fully demonstrated that present industry
practices with respect to trailer fees result in unfair
treatment to both subhaulers and to overlying carriers.
Moreover, the gbuse of subhaulers was demonstrated by a
CTA witness (TR. Vol. 14, Page 1286). The Commission
1tself has recognized that these present practices
result in unfalr treatment. In Investigation of Mac~
Donald & Dorsa Transportation, 68 Cal. P.U.C. 87, for
example, the Commission found the trailer rentasls
deducted by the overlying carrier from subhgulers were
excessive and unreasonable. The Examiner cites this ’
finding on Page 28 of the proposed report. His pro-
posed report itself contredicts Recormmended Finding
C~1. It should be stricken.”

The MacDonald & Dorsa decision (cited by the Staff) found
that the ostensible overlying carrier (MacDonald & Dorsa) was not 2
highway carrier, but was the alter ego of the shipper (Santa Clara
Sand and Gravel). Therefore, the cited case deals with shipper-
carrier relationships, not with carrier-carrier relationships as
implied in the Staff argument. The finding above relates to the pre~-
seatation of petitiomer herein and not to Commission findings in
other proceedings (See Finding C-4).

It is true that testimony of AIOO witnesses indicate that
they felt, as subhaulers, the amounts deducted for trailer rentsgl
were excessive. However, this testimony was not presented on behalf

of petitioner. Although there was testimohy on this point by

=11~
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witnesses for AIQO, petitioner's presentation did not stress that

the present situation was unfair to any particular group of car-
riers, as indicated in the Examiner's finding. As the Examinerfé
finding relates only to the evidence adduced by-petitioner and not
by other parties, it should be supplemented to indicate the nature
and extent of other evidence on this point, as follows:
"Petitionmer did not present evidence to show that pre-
sent industry practices result in unfair treatment to

subhaulers or to overlyinz carxiers, nor that such
practices cause a hardship to either class of carriers.

The only testimony adduced to this effect was presented
by subhaulers avpearing for ALOQO. Their tescimony
indicated thst the average 2 ercent of grosg reve-
nues now assessed for Crailer rental 1s excessive in
Wm

their opinion.”

It should be pointed out here that petitioner proposes that
‘the "industry-average" trailer rental of approximately 25 pexcent be
estgblished as reasoneble. The only testimony relating tb‘whecher
or not carrlers are unfairly treated under existing conditions was
presented by subhaulers appearing for AICO, who fndicated that )
trailer remtal in amount of 1S or 20 percent~would*be¢reasohable ;n 
their estimation. -

Recommended Finding C-2

The Examiner's Recommended Finding C-2 reads as follows:

"C-2. The record does not establish that there is, at
this cime, a compelling reason to establish additional
ninimum rate provisions governing the allocation of
revenues between 'tractor only' subhgulers and their
overlying carriers."”

Exceptions to this finding were made by CDTOA and the Com-

mission stelf. CDTOA argues as follows:

"Both Exhibit A-2 and Exhibit A-3 show thet the prac-
tice of power units pulling non-owned dump truck
trailing equipment over the public highways is wide-
spread, and testimony indicated that the numbers of
power and trailing units involved in this practice
have been iIncreasing. In addition to CDTOA and the
steff, AICO urge the adoption of some regulation in

=12~
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the dump truck tariffs to define and regulate the
relationchips between seperately ouned components of a
dump truck unit of cquipment. The AXOO differed only
as to the level of the proposed rate. No other par-
ticipants in the proceeding except the CTA opposed
establishment of such a rule or rate. The absence of
any rate or rule places all carriers and shippers in-
volved in these practices in jeopardy of viclating the
Commission's tariff unless and until such a rule is
adopted. It follows therefore that there is a compel=-
ling reason to promptly establish additonal minimum
rate provisions governing these revenue allocations.
Recommended Finding C-2 should be deleted.”

The Commission staff argues as follows:

"This proceeding emanates f£rom a number of previous
proceedings involving the subject. The Commission
itself {s the authority for the urgent need to estab-
ilish a division of charges for this sexvice. The
categorization of this basis of divisions as 'eddi-
tional’ minfmum rates is a misromer. The urgency s
clesrly established in the record as testified to by
CDTCA (TR. Vol. 1, Page 5). The staff also testified
as to the need for establishing the minimum rate pro-
visions (TR. Vol. L, Page 95; Vol. 2, Pages 143, 150,
153, 154; Vol. 3, Pages 191, 192). This need was
further demonstrated by the wide range of trailer
rental cherges being assessed as testified to by
CDTI0A, AIQQ and the staff. The division of revenue
between overlying and underlying carriers or the deduc-
tion from the minimum rates incase of shippers pro=~
viding trgilers has long been determined as necessary
in the dump truck industry. The urgency Zfor this
adjustment is a matter of common knowledge in the
transportation industry as this record establishes.
Failure to act here evades this very basic issue.”

We must disagree with the Staff that the teStimony of
CDTOA on page 5 of the tramnscript indicates any urgency.w On the con~
traxy, such testimony merely indicates the lack of trailer rentsl
charges 1s a longstanding problem which CDTOA desires be corrected.
Tne wide range of tfailer rentals, absent evidence to show theilr nbnr
compensaﬁory or discriminatory nature; mexely indicateSthatldeferé
ent agreements have been reached.

However, the record does establish that it is the desire of

the majexrity of the parties to the proceeding that such type of rates

be established. For that reason, Finding C~2 should be deleted.

-13-
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Recommended Finding C-3

The Examiner recommended the following:

"C=-3. The record herein does not countain adequate
economic data, including cost information, on which to
make a determination of just, reasonable and nondis-
crimingtory minimum rates for sexrvices of 'tractor
only' subhaulers; either when the trailer is furnished
by a carxier or by a shipper. (Section 3662 of the
Highway Carriers' Act.)"

Exceptions to this finding wexre made by CDIOA and the Com-
wission staff. CDIOA's exceptions read as follows:

"Admittedly the record Joes not contain informgtion
relative to 'tractor only' operational costs. CDIOA
has premised its proposal on the preponderant prac-
tice in the industry. We contend that this Is, in
fact, economic data. The reasonability of the pro-
posed division of revenues was tested by Petitioner's
Exhibit A-8. That this approach is proper, is borme
out by the fact of Item 94 of Mialmum Rate Tariff No.
7 waich was premised on substantially the same basis.
The 957 rule countained in Item 94 of Minimum Rate
Tariff 7 has withstood the test of approximately 20
yvears, to the obviocus general satisfaction of most of
the for-hire dump truck Lndustry..."

The approach recommended by CDTOA, as indicated above, 1Is
not approprigte for further amendment of the tariff for two reasons;
the first being that individugl subhaulers testifying on their own
behalf belicve something substantially less than the industry average
would be reasonsble. The second is that the reasongbleness of thé '
provisions of Item 94, established oa this basis, is questionable as.
Indicated by the discussion in connection.with'foregoingvfindings;

We should mot attempt to set additiomal rates on the method used"for
Item 94.

The Staff's objections to the Examiner's Recommended Find-

ing C-3 are the following:

"The record contains adequate economic data, including
cost information, on whicha to make a determination of
Jjust, reasonable and nondiscriminatory minimum rates
Zor services of 'tractor only' subhaulers... Two
carrier groups, the Californisg Dump Truck Oumers

~14~
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Associ%tion and the Califormia Trucking Association
have offered evidence with respect to cost in this

record. A formalized type of cost presentation in a
designated form has never been required by the Com-
mission. Moreover, there are a number of precedent
cases where the Commission has acted In the absence

of such formal cost studies where the record considers
costs. The establishment of the current relationship
between overlying and underlying carriers in Southern
California by Decision No. 40724 (47 PUC 460) and its
extension to Northern California by Decision No. 52388
(54 PUC 557) is a case in point."

In view of the foregoing, the Staff urges that Recommended
Finding C-3 be revised to state that the record contafns suffictent
econcemic data, and it further recommends that appropriate provisions

establishing the division of revemue be prescribed.

The Staff, in 1is exceptions to C-3, urges that CDIOA's

cost study be given a welght that CDTOA doesn’t accoxd to its own
study in its exceptions to this f£inding. CTA's studies were derived
£rom basic cost studies introduced by the Staff. Said studiés relate
o izterplant movements; wherees the preponderance of "tractor only"
operations are conducted in cénnecﬁion with so-called "dift hauling"
on construction projects. Moreover, the CTA study involviang MRT 7
aoplies only to a very limited portion of the traffic subject‘tofthdt
tariff (certain interplant movements La Northern Territory), Reliance
upoa the cost data of record would require the Commission cpﬂchoose‘
between Inadequate studies which produce c¢onflicting results. The
CDTOA study apperently shows that traller operating costs are in the -
neighborhood of twenty-five percent of total costs; CTA's studies
indicate trailer costs are in the range of 1l to 16 percent of total
costs. The Commission staff rete witness had these data avallable

to him in the course of the hearing and refused to make & recommenda-
tfon based thereon. The Commission staff exceptions would now have

us find that these data are adequate on which to base & divisibn_of
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revenues between carriers;-agaiﬁ without speéifying.what'the Staff
believes a reasonable division would be.

The Examiner's Recormended Finding C-3 corxectly reflects
the record and should be retained.
Recormended Finding C-4

Recommended Finding C-4 reads as follows:

"C~4. The Commission hzs heretofore found that MRT 7
contains no authority for a shipper to make any deduc-
tion from the transportation charges provided therein,
whether or not sucnh deduction is reasonable. (Deci-
sions Nos. 73791 and 76055 supra.) MRT 7 and MRT 17
should be amended to specifically provide that 100
percent of the minimum rate must be received by the
carrier when the shipper furmishes the traller, unless
authority to do otherwise is granted to the carrier.”

CDTOA excepted to the above finding, stating as follows:

"Neither the MacDonald and Dorsa decision nor the
Kelly decision referred to above required that the
amounts charged and collected by the alter ego shipper
entities be refunded to the carriers. It is true that
the Commission has found that MRT 7 contains no autho-
rity for a shipper to make deductions from the trans-
portation charges provided therein but the Commission
also stated, as quoted from the Kelly Decision herein-
above, that trailer rentals from the shipper entity
must be handled as & separate transaction. The clear
conclusion is that a reasonable and fair trailer rental
is proper if settlement for such rentals is not a part
of the settlement for the transportation charges.
Therefore imposition of a 100% rule as an alternmative
te the proposal of petitionmer herein does not seem
Justified and would in f£act have the effect of simply
creating additional paperwork, and/or additional rate
applications with resultant hearings thereon, or both.

For these reasons, Recommended Finding C-4 should be
deleted.”

The Cormission staff excepted to C-4, as follows:

"As we have heretofore pointed out, the conditions
in the industry demand and the record supports the
establishment of a prescribed division of revenue.
There 1s no support for a 100% figure in the recoxd.
As & fundamental concept, Finding 4 and Conclusion 1
are erromneous on this record. Moreover, they are
untenable with respect to basic tariff interpreta-
tion. The Exsminer relates this f£inding to the
discussion at the top of Page 28 (of the Proposed
Report) to the effect that transactions between

=16~
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carriers and shippers asre 'fraught with a danger of
possible rebates'. It is precisely the danger of
possible rebate, as outlined by the Examiner in his
lengthy discussion of various Commission investiga-
tions, which is sought to be eliminated by peti-
tioner's proposal. In effect, the Examiner concludes
in view of the Kelly Truckin§ Co. proceeding (Decision
No. 76055) that because the Commission found that
the minimum rate tariff contains no provision gutho~
rizing a shipper to make any deduction from the ap-
plicable minimum rgtes and charges for the transpor-
tation performed that a provision to that effect
should be included in the minimum rate tariff...
Finding 4 and Conclusion 1 are neither responsive

to petitioner's proposal or to the evidence offered
in support thereof and should be stricken.”

SCRPA, in its exception to C~4, states as follows:

"At page 28 of the Proposed Report, there is argument
given to support the recommendations of the Examiner
in this regard. There shall be no attempt here to
further encumber the f£ile with direct quotations.

Suffice it to say that the Examiner cites Investiga-
tion of MacDonald & Dorsa Transportation 68 GCal P.U.C.

» and Investigation of Kelly Trucking Company, Deci-
sion 76035 dated August 19, 1335, in Case No. %805,
in support of his contentions. Even assumin% that the
issue of compensation for shipper-owned trailers were
the exclusive subject of this proceeding (which this
Association respectfully submits was not a separste
issue at all), the cited cases axe not in point at

all. They merely recite legal truisms which are not
codified, either affirmgtively or negatively..."

Inasmuch as none of the parties to the proceeding proposed .
rules similar to that stemming from the Examiner’s Recommended Find-
ing C-4, and as the Examiner's rule is opposed by the parties, Recém-
mended Finding C-4 will be deleted. o
Findings of Fact

Based upon the record, the Examiner's Report, the excep~

tions and replies thereto, and the foregoing“dLSCussioh, the Commis-
sion finds as follows:

On_the issues raised by the Commission‘1n~0rder'8étt£ﬁg

Hearing in Decision No. 72028:"
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1. The 5 percent of gross revenues allocated to overlying
carriers undexr the provisions of Item 94 of MRT 7 is intended to

recompense such carriers for services performed by them on behalf of
subhaulers, and such services fall in the category of overhead‘or
indirect expenses. (Decisions Nos. 40724 and 52388.) |

2. The existing provisions of Item 94 of MRT 7 were estab~
lished on data relating to industry practices, some 20 years ago;
substantially identical provisions were subsequently incorporated
In Item 460 of MRT 17; and the provisions of Item 94 of MRT 7 and
Item 460 of MRT 17 fever have been tested by studies which‘ipclude
specific cost data relating to services performed by overlying cax-
riers for underlying carriexs.

3. Dump truck overlying carrilers engaged in construction work
perform more services and incur more overhead expenses thap dump
truck carriers engaged in transportation of manufactured materials
(such as aggregates and asPhgltic.cdncrete), thﬁs,indicating that
dump truck overlying carriers engeged in construction may require a
greater amount of revenue for services performed for underlying car-
riers than overlying carriers engaged in transporthﬁibn of manu-
factured materials. |

4. Certain carriers and carrier groups are not wholly satis-
fied with the present division of revenues as between overlying
carriers and underlying carriers; particularly subhaﬁlers with re~
spect to payments for hauling aggregate materials and asphaltic
concrete under zone rates in MRT 17, and overlying carriers with
respect to hauling on construction projects under rates in MRT 7.

5. The present provisions of Item 94 of MRT 7 and Item 460

of MRT 17 are in need of further study with a view'to'prescribingl

=-18~-
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different provisions for tramsportation services on comstruction
projects, as opposed to other types of services.

6. The record herein does not contain sufficient ecoﬁomic
data, including cost information, to determime and prescribe jusﬁ,
reagsoncble and nondiscriminatory provisions relating to allocations
of gross dump truck revenues as between overlying and‘underlyiﬁg
carriers. (Section 3662 of the Highway Carriers' Act.)

Cn the issues raised in connection with CTA proposals:

7. As an alternative to cancelling all provisions in MRT 7
and MRT 17 regulating peyments to subhaulers, CTA proposed that sub-
haulers receive 100 percent of the minimum rates. Such reviéion
would sexve no purpose unless trailer reantal rstes or similar pro-
visions were concurrently established. The record herein is not -
adequate to establish reasonsble trailer rental rates. (Finding‘S')

8. While present regulation by the Commission of dump truck
carriers 1s not wholly sstisfactory, such regulation is‘nOC‘sﬁch‘a'
complete failure as to require abandomment of a portion of said

regulation, as proposed by CTA.

9. Interviews conducted by the staff and testimony of indivi-

dual carriers show that the present type of regulatioﬁ between car-

riers is generally satisfactory to them, although some carriers
believe that the sgllocation of revenues between overlying aﬁdiunder-"
lying csrriers should be revised.

10. It has not been shown that existing provisions in MRT 7
and MRT 17 regulating relationships between overlying carriers and
underlying carriers are not in the public interest. (Section’3502
of the Highway Carriers' Act.) | |

11. The question whether certain types of dump truck'operatiéns

should be exempted from regulation by this Commission has been the

-1.9-.
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subject of proposed legislation in sevexal prior sessions of the
Legislature. Legislation which would have exempted dump truck trans-
portation on comnstruction projects was passed by the Legislaﬁure,

but was vetoed by the Governmor. The Highway Carriers' Act was amended
during the time these procecdings were being held to fncorporate
therein a new class of carrier, viz.: "Dump Truck Carrier”, énd,to
establish regulations in comnection therewith. '(Statutes.1969;
Chapter 1004.)

On_the issues raised by the proposals of CDTOA in Petition
No. 112 (Second Amendment):

12. Petitioner did not present evidence to show that present
industry practices result in unfair treatment to subhaulers or to:
overlying caxriers, nor that such practices cause & hardship teo
either class of carriers. The only tecstimony adduced‘tolchiS‘effect
wes presented by subhaulers appearing for AICO. Their testimony
indicated that the average 25 pexcent gross revenues ﬁow-assessed
for trailer rental {s excessive in thelr opinfon.

13. The record herein does not c¢ontain adequate economic data,
f1ucluding cost information, on which to make a determination of Jjust,
reasonzble aund nondiscriminatory minimtm rates for serﬁices of

Ttractor only" subhaulers; either when the trailer is furnishéd by

a caxxier or by a shipper. (Section 3662 of the Highway Cdrriersf
Act.) |

"Conclusions of Law

1. The Legislature, having had such provisions under comsidera-
tion in recent sessions, and having enacted statutory provisions
relating thereto, should determine those dump txuck operations which

should be regulated by this Commission and those which should be

exempted from such regulation.
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2. Petition No. 112 (Second Amendment) should be denied and
Order Setting Hearing in Decision No. 72028 should be discontinued.

IT IS ORDERED that Petition No. 112 (Second Amendmeat) in

Case No. 5437 is hereby denled and Order Setting Hearing in Decision
No. 72028 1is hereby discontinued.

The effective date of this order shall be twenty days
after the dste hereof.

Dated at San Francisca , Celifornta, this _ /& ’47 -
day of DECEMBER . 1970. |

, Cbmis_sioners A

Commissioner J. P. Vukasin, Jr., being
uocessarily absent, did not participate
in the disposition of this proceeding.
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APPENDIX B

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Investigation

into the rates, rules, regulations, Case No. 5437
charges, allowances, and practices Petition for Modification
of all common carriers, highway No. 112,
carriers, and city carriers relating Second Amendment £1iled

Co the transportation of sand, rock, Maxrch 11, 1968, and -
gravel, and related items (commodi- Qrder Setting Hearing in
ties for which rates are provided in Decision No. 72028 dated
Minimum Rate Texriffs Nos. 7 and 17). February 15, 1967

(Appesrances are shown in Appendix A)

EXAMINER'S PROPOSED REPORT

Petition No. 112 (Second Amendment) secks the establish-
ment In Minimum Rate Tariffs Nos. 7 and 17 of rules.providins fox
compensation for separately owned\power'ﬁnits with drivers, when'
such equipment is operated as a unit with trailers owned by other
carriers or shippers. Public hearing in Petition No. 112 (Second
Amendzent) was held in San Francisco and Los Angeles on September
17 and 18 and October 1 and 2, 1968, respectively. At these

hearings evidence was presented by petitioner, California Dump Truck
Ownexs Association (CDTOA), and by the Commission staff.

On October 2, 1968, motions were filed by California
Trucking Association (CTA) and by Associsted Independent Owner-
Operators, Inc. (AT00) seeking the consolidation of ?étitiQn No. 112
(Second‘Amendment) with Order Settiﬁg Hearing in Decision No- 72028,
dated Februaxy 15, 1967.:L Decision No. 74943, dated November 13,

1/ grggr Setting Hearing dated February 15, 1967 resds, in part, as
ollows: «

"In Decision No. 72020 it was comcluded that ac inquiry
should be made into the relationship between overlying
and underlying carriers engaged in the transportaticn
of property in dump truck equipment, including the
nature of and justification for fees paid to underlying
carxiers. A public hearing should be held in the
captioned proceeding (Orxder Setting Hearing in Deci-
sion No. 72028) for the receipt of evidence in this
matter.” S
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1968 granted these motions, and further hearings, on a ct‘Smn'i.én;reco:‘rd”,
were held on Jenuary 7 and March 18 and 19, in San Fradéis"cov;' April 1
and 2 1n Los Angeles, and June L7 and 18, July 29, November z“z_;'. and 25,
and December 15 and 16, 1969 at San Francisco. The matters were -
submitted on the latter date for the preparation of a b:ppo.t:eti"
Teport, guthorized by the Commission on September 30 » 1969. |

Evidence {n the consolidated proceeding was adducéd b&
witnesses appearing for CTA, ALOO, Pacific Cement & Aggrégatéé (PCA) >
Southern California Rock Products Association (SCRPA) and the o
Commission staff. “

Petition No. 112 (Second Amendment)

CDIOA's general manager testified that CDTOA is a non=

“

profit aii;ocintion of dump truck carriers and has approximately 600
wenbers throughout the State. Its membership inclug7s both under-

lying carriers (subhaulers) and overlying carriers.™ The witn?s‘é
stated that the matter of independently owned power units pulling

,- separately owned dump-truck trailing equipment has been an inéreasing

factor within the dump truck business for the past several years.

These situations occasionally {avolve caxrrier-owned power units

2/ MRT 7 contains the following definitions:

"OVERLYING CARRIER (PRINCIPAL CARRIER) means a
carrier which contracts with a shipper to provide
transportation service for the latter, but which carrier
in turn employs another carrier, lmown as the Underxlying

Carrier (indegeudent-cont:ract' subhauler), to pexrform
that sexvice.

”.

UNDERLYING CARRIER (independent~contractor sub-
hauler) means any carrier who renders service for an
overlying carrier (principal carrier), for a speciffed
reécompense, for a specified result, undexr the control
of the overlying carrier as to the result of the work

only and not as to the means by which such result is
accomplished.™ S

-2-
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Pulling shipper-owned trailers; but the great bulk of the split

ownership of equipment involves overlying carri.gz;s ovmning fleefs- of"
Trallers and so-called owner-operators subhauler owning thé power
units. | : |

CDIOA's general mancger testiffed as follows with respect
to background of separate ownership of powér units and trailing
uvnits: This type of operatioﬁ began initially in a small way in
1951 and has become more prevalent with use of bottom dump equipment
for the transport:ation of excavated materials. Thé gréat bulk of
split ownership invol.ves tvoentities: overlying car'-ier° ownins
fleets of trailers and individuals who are owner-drivers of the pover
waits. CDTOA feels that some specific relationmship should be set
forth {u MRT 7 and MRT 17 for such operations. The .Comi“ssioti has
heretofore commented on this ty_pe‘ of arrangement, but has not
stated what the rate reiationship should be. CDTOA was adv:t.séd by
the Commission staff that permits are required of power-unit owners
- pulling trailers owned by other carriers. In response to another
inquiry the Commission staff advised CDTOA that no specific division_
of revenues or charges for the separate units have been established
in MRT 7 and MRT 17. It is the purposé of Petition No. 112 (Second
Amendment) to have established im MRT 7 and MRT 17 a reascnable
division of revenues between the owper-operator. of the power unit |
and the owner of the trailing unit. Other then the foregéing » the
witness did not explain {n his testimony the reasons Wh}’ CDTOA
bel:l.eves that its proposal is necessary or desirable.

Petitioner proposes that the following rule be added o
MRT 7 and MRT 17:
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"TRUCKS OR TRACTORS PULLING DUMP
TRUCK TRAILING EQUIPMENT

"Whenever a carrier operating a powered vehicle pulls
a dump truck trailer and/or semi-trailer equipment owned
Or controlled by another carrier, a motor transportation
broker or a shipper, not less than 75% of the rate othex-

wise applicable under the tariff shall be assessed and
collected.

"Maintenance or other suéh-expense connected with
operation of the dump truck trailing equipment shall not
reduce the rate establiched in this ftem.

"Note (1) - Provisions of this item apply to minimum
Tates provided elsewhere in this tariff aad Go not preclude
R T I IO Dt ) o

ppropriate.

CDTOA's general maneger testified that the division of
revenues {u the assoclation'’s proposed rule reflects current
industry practices in ﬁﬁat the percentage of revenue accruing to
the power unit 1s the average or mean of charges currently received
by carriers who furnish power units.

CDICA's general manager and a senfor tramsportation
representative of the Commission staff introduced exhibits shdwing
the prevailing practice in the dump truck industry with respect to-
the division of the assessed rate between overlying carriers and
uadexlying carriers in the Instances where the overlying carrier
OWns or coutrols the traflers and the subhsgulexr owns or controls
the power wnit. (Exhibits A-1 and A-2 of CDTOA end Exhibit A-3:
of the staff.) Exhibit A-2 (CDTOA) shows that the revenue split
between overlying carriers and subhaulers ranges from a low'of 65
percent to the subhauler and 35 percent to the overlylng carrier, to

& high of 85 percent to the subhauler and 15 percent to the

3/ CDTOA's Exhibit A-7 contains elternative rules To accomplish
the same result as the Loregoing proposal. ' o
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overlying carrier. The data are separately shown fbr Noxrthern and
Southern Territory and for bottom-dump-doubles,\bot:om-dumpfsemis,
end-dump semis and transfer trailers. The witness‘explained'thatn
the percentage of the total rate retained by the oveflying\carrier
included (in addition to "trailer rental™): "brokerage* and
liquidated amounts (Item 94 of MRT 7), maintenance of the trailér

equipment, and liability Z7d‘property damage insurgnce for the

entire unit of equipment.” The witness did not explain how the’

revenues retained by the overlying carrier were broken down between

&/ Item 94 Teads as follows:
TPAYMENTS TO UNDERLYING CARRIERS

"Charges paid by amyoverlying carrier toam underlying
carrier and collected by the latter carrier from the former
for the service of said underlying carrier shall be not less
than 95 percent of the charges applicable under the minimum
rates prescribed in this tariff, less the gross revenue taxes
applicable and required to be paid by the overlying carrier.
(See Notes 1 and 2.) The underlying carrier may extend
credit to the overlying carrier for & period not to exceed
twenty days following the last day of the calendar month in
which the transportation was performed, and payment to the
underlying carrier must be made within that time. Freight
bills for transportation and accessorisl charges shall be
presented by underlying carriers to overlying carriers
witain three days after the last calendar dey of the month
in which the transportation was performed.

"NOTE l1.--As used in this item the term gross revenue taxes
means the California Transportation Tex payable to the
California Board of Equalization and the tax payable to
the California Public Utilities Commission under the
Transportation Rate Fund Act.

"NOTE 2.--Nothing herein contained shall prevent an overlying
carxier, in paying such charges, from deducting therefrom
such liquidated smounts as may be due from the underlying
carrier to the overlying carrier, providing such deductions
have been guthorized in writing by the underlying carrier.
Any overlying carrier electing to employ this procedure shall
itemize such amounts and maintain for the Commission's
inspection all documents involved in the transaction.”

Item No. 94 became effective on July 22, 1948 in Southern
Territory, pursuant to Decision No. 40724 dated Septembder
16, 1947 (47 Cal. P.U.C. 447) end on Jermusry 15, 1956, in
Northexn Territory, pursuant to Decision No. 52388 of
December 20, 1955. (54 Cgl. P.U.C. 555.) '

S
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the several elements included therein. The data in Exhibit A-2 -
reflect the operations of approximately 53 overlying carriers and
spproximately 795 trailing units, of which the preponderance were
bottom~dump trxains. Exhibit A~2 indicates that the t&dfprincipql
breakdowns were 70 percent/30 percent and 75 percent/25 percent.x
Exhibit A-3 (staff) shows the average pﬁrcentage'o£ the
'.gross revenue deducted by overlylng caxxiers as trailex rentél.‘ Tpe
‘pexcentages set forth In the exhibit are separately shown by the
type of equipment and by number of units inroperatién. The’exhibit
shows that the mathematical average trailer xental for 807 sets of
bottom~-dump trailers was 264.4 percent, exclusive of so-called
"brokerage™ (5 percent) and liquidated amounts. The exhibit covers
the operations of 79 overlying carriers and 1,187 units of dump
truck equipment. Assertedly this represents the opexations of 90
percent of the dump truck caxriers emgaged Iin such type of operatiors.
The Commission staff field representative who presented
Exhibit 3-A stated that, while he had no opinion as to what a fair
civision of rates would be, it agppeared from his analyses of current
practices that the larger overlying carriers owning the greatest |
number of ecquipment units and having the greatest overhecad costs
also exacted the greatest deductiom for trailer rental. This
witnes: also testified that he believed that the proposed division‘off
revenues between the power umit and driver, 6n the one hsnd, and the
trailer, on the other hand, should be established5primar11yffor the
following reasons: | |

1. Such division of revenues would preclude overlying

carriers fxom competing with each other in Uidding for power equip-
ment, and so that the undeflying carxier can éxpeétvthe'Same

compensation for whomever he works.

-6~
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2. It would be a stabilizing effect for the industry.
A transportation rate expert from the Commission's staff
proposed that the following rule be adopted (Ekhibit A=4):
- "CHARGES FOR PULLING TRAILING EQUIPMENT

"Caxrriers puiling trailing equipment owned oxr controlled
by amother carricr or a shipper shall assess and collect not
less than ___ percent of the charges otherwise applicable
under the provisions of this tariff. The carrier pulling
such trailing equipment shall not be assessed any charge
for the maintenance of trailing equipment.”

The staff rate expert stated that the foregoing rule is
inten@ed_a; a substitute for the language of CDTOA's proposal, and
is inténded to accomplish the same purpose. The witness stated that
the proposed rule and the provisions of Item 94 of MRT 7 (or Item
460 of MRT 17) should be applied concurrently. Alﬁhough thé péopoSed
rule does not so specify, . the witness stated that the carriex
furnishing the motive equipment should retain 100 percent of the
cherges for accessorfal sexrvices, demurrage and stand-ﬁyvtime.

The staff witness stated that the exect percentage figure
needed to complete his proposed rule could not be ftrnishedfby'him
because the cost enalyses necessary to such a proposai had not beeﬁ~
undextaken by the staff; however, the Commission "1n‘its ﬁiédom"'
could make a detemination of the missing‘percentage\figure@“

Testimony to the effect that compemsation is inadequste
undex existing arrangements and would be insdequate under CDIOA's
proposed rule was presented by three carriers appesring for AX00 and
by that essociation's genersl manager. These witnesses represented

that trailer rentel less thaem that resulting from CDTOA's proposél

would be xeasonable and that the amount proposed by CDTOA would be

excessive. One carrvier witness, who fommexly operated as g "puliex"

L]
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and now operates as a "full-ﬁnit” subhauler, urged that 15vpercent‘
for trailer reuntal 1is adequate, based on his experience in owning,
and maintaining trailers. Said witness urged‘that a division of
revenues be esteblished fn the teriff based on trailer remral of 15
percent, plus 5 percent for so-called "brokerage”. Another carrie;
owning a tractor and pulling trailers owned by a trailer leasing
firm, testified that trailer rental was assessed by said firm
amoﬁncing to 25 percent of gross revenue and 5 percent of gross
evenue was assessed as "Brokerage” by the overlying carrier. This
witness testified that his 1968 gross revenues were $26,323, his
total operating expenses (including trailé;“rental chafgés)
amounted to $19,071, and that trafler rental charges amounted to
$6,910. The witness stated that 25 percent for trailer rental is ex-
esslve , and that 15 percent would adequately'compensate‘the tr&i;er—
owner for use of 1Cs equipment. A third carrier also testified tha:
25 percent for trailexr rental is excessive based on his experience
in operating as a "pullexr". The witness tescified'that the~over-
lying carrier which supplies trailers to him now charges 20 percent
trailer rental, and said overlying carrier formerly assessed 25
pércent. The witness testified that he had been offered work at 30
percent trailer rental, which he refused. This witness urged that a
division of Tevenues be established based on trailer rental of 20
pexcent of gross revenues.

The business manager of A100 presented Ehe poSition of
that association. He testified that AIO0 supports the theory of
Petition No. 112 (Second Amendment), but prefers that a maxtmum
trailer rental rate rather then a "tractor-only" rate be estab;ished; N

The witness stated that his association believes that the "tractor-

only” operator should receive g greater pxoportibngof'the minimum

-G
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rate than he does now, therefore existing practices should not foxm
the basis for establishing the division of revenues accorded to the
"tractor~only™ oberator- It was che-opinionvoffthis\witness‘that,'
based ou the testimony of carrier members of‘AIOO, trailef rental
based on 25 percent of gross revenues 1s exorbi;ant; A realistic
figure, in the opinion of this witness, would be‘ls-pércént.

Cost information was presented by CDIOA's geperal manager.
(Exhibit A-6) and by CTA’s assistant director 6f ics Div;aidn of
Transportation Economics (Exhibits A-9 and A-10). _

CDIOATs Exhibit A-6 contains cost'estiﬁates for the four
basic types of dump txuck equipment units which involve use of
trailers. They are: tractor and bottbm-dum§ semi-trallexr, tractor
and two bottom-dump trailers, cfactor ah& end*dump'semi-traileti‘ |
aud truck and transfer-trailer. CTA's general manager stated?thati
the cost data shown fn Exhibit A-6 sre his judgement figures
resulting from "cumulative information (recently) developed from
contacts with carriers, suppliers and operators.” The hourly ¢°St‘
for each type of equipment assertedly is representative of‘operé-
tions under all types of rate conditions in both Souchern.ang 5
Northern Territories of MRT 7 and in the area covered by MRT 17.°

The bourly costs in Exhibit A-6 exceed the hourly rates in MRT 7

i

3/ VRT 7 contains separate levels of rates for Northern Terxitory
and Southern Territory; also different levels of hourly rates
are established based on loading conditions. Moreover, MRT 17
contains milesge-tonnage rates different from rates im MRT 7.
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¢/ o
current at time of hearing. The percentage split of costs in

Exhibit A-6 between power units and trailers are as follows:
8. Tractor =~ 74.027, Semi and Pull Traflers - 25.98%.
b. Truck - 78.64%, Traunsfer Body and Trailer - 21.36%.
¢. Tractor ~ 76.1%, Semi Bottom-Dump Trailer ~ 23.81%.
d. Tractor - 77.48%, Semi End-Dump Trailer - 22.52%.
CDTOA's witness testified that the purpose of his cost
exbibit was to check the regsonsbility of existing practices in the
industry with relation to the split of revenues. The witness
testified that it 1s not possible to detexmine the original cost
bases for many of the minimum rates in MRT 7. The witovess stated
that it was not kis purpose to justify the level of minimum rates
as of today; his purpose was to explore the reasonableness of a
Practice as {t exists Iin the industry, and the costs pfesented

are generalizations of operating costs for all cost situations

6/ The hourly costs developed in Exbibit A-6 are comparéd‘ with
hourly rates effective June 1, 1969 in MRT 7: _ 1
~Minimum Hourly Rates -

. ‘ ‘ Southern
Exh. A~6 Northern Texr. . Terr.
Unit of Equipment Costs _

Truck - Transfer Body & Trailer 16.603
Tractor - Semi Bottom 17.408
Iractor ~ Semi End . 17.040

Iractor - Semi - Pull $17.774 $1€155 $15ﬁ.17 315}857'

\ ~ (-
1 Assuming all units are five-axle equipmenf"'
hauling nmaximum pey-lcads.

Col. A Power loading
Col. C Bunker loading




C.5437 Pet. 112 et al. ra
Prop. Rept.

occurring in the State. Assertedly, the~power-u§it portion of the .

costs represents a one-unit operation by a'self-émployed‘owner-
Operator and the trailer portion of the costs reflects a fleet
operation of 20 units of trailer equipment. The amnual uée-hours
of 1900 assumed by the witness assertedly does not relgte.to any
particular type of traﬁsportation under dump truck rates,‘

CDTOA's witness testiffed that he did not have access
to the {nformation necessary to develbp cost data to‘shqw thé
Teasonableness of the proposed split of revenues when the shipper
supplies the tratiler equipment to the highway permit carrier.

~ CTA's witness testified that the most recent basic

¢ost study covering transportation in.Southerﬁ Tefritory\was'made
by a staff engineer in connection with the establishment of the
Zone rates on a tonnage basis f{n MRT 17. The undexlying cost
factors are set forth fn Exhibit A-22 in Case No. 5437 (OfaEr
Seéting Hearing of March 24, 1959); modification of labor costs |
were made in Exhibit A-56 in that proceeding; further'modificaticn_
of these data wexe adopted in Decision No. 68543; and additional
Information regarding cost factors is set forth in Exhibit 166-2
(Case No. 5437, Petitfon No. 166). Assertedly, the purpose of
CIA's Exhibit A-9 is to analyze the costs underlying concrete-
aggregate rates in MRT 17 to detemmine those‘assignable-té-the‘power
it agnd those assignable to the treiling equipmeﬁt, and to
determine the respective pexrcentages each group of costs bear to
Cotal cocts. Exhibit A-9 shows that average costs amount‘to 98.26°
cents per tonm, of which 87.05 cents (or 88.6 percent) are assign— '
able to the power unit end 1i.21 cents (or 1l.4 percent) are
assignable to the Crailing unit.
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CTATs Exhibit A-10 is an analysis of ‘the most recent
basic cost study for transportation in Noxrthern Texritoxy.
Assertedly, saild study was undertsken by the Commission staff in
Order Setting Hearing dated February 15, 1955, and rates reflecting.
sald costs were adopted by Decision No. 52952;uaated April 24, 1956,
in said proceeding. CTA's witness testified ‘that the umderlying

cost data are set forth in Exhibit C-l in the aforementioned pro-
ceeding. CTA's witness analyzed costs for representative movements
of comcrete aggregates from production areas to delivery zomes umder
tonngge rates. His enalyses show‘thaé costs asstgned-to-the-poher‘

it range from 83.7 to 84.7 percent of total costs, while costs

assigned to the trailing unit range from 16.3 to 15.3 pexceat of

total costs.

CIA's witness concluded that, based on his analyses of the
basic cost studies underlying existing minimum rates, the measure
of the relative portion of total-éosts underlying esxdsting minimum
xrates which are assignable to the power wumit or to-theftréilipg.unit
is quite different from the actusl amounts assighcd under current
industry practices. |

The CTA witness also testified that in his opinion che
Proposal of CDIOA to establish a "tractor-only” rate at a level of
75 percent of the minimum rate when trailing equipment is furnished
by the shipper would constitute a rebate. The witness assertedly
reached ﬁhis conclusion because the cost analyses in Exhibit Ar9'énd-
A-10 fndicate that the percentages of trafler costs to total costs
developed therein (15.3 to 16.3 percent In,Northérn'Terricory'and
11.4 percent in Southern Territory) are far less than the 25 percént
rate reduction the shipper would receive for furnishing trailers

under CDTOA's propdsal. The witness stated the incremental cost’oﬁ_

-i2-
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trailer ownership to shippers who now operate fleets of equipment ,
would be almost wholly direct costs assignable to the puxchsse,
operation and meintenance of the equipment; and the éxiscing over~
head costs of the shipper would be spread over more units of equip-
ment. Thus, the shipper's overhead costs would be less thgn the
indirect expense portion of the costs underlying the minimum rates.
CTA's cost witness also testified that in his estimstion '
there is a wide difference in indirect expenses incurred by dump
truck carriers, depending upon the type of tramsportation®service
performed. He cited in his testimony the principal differences
between construction dump-truck operations, on the one hﬁnd; and
interplant dump-truck operations, on the other hand. The‘witnéss
explairved that in commection with construction work, dump truck
caxriers must do preliminary survey and‘estiﬁating work to determine
the location of sources of materials, condition of'roads, lengths of
haul and conditions of terrain. Said carriers generally prévide‘
supervisoxy personnel on the jobsite. The witness scated‘that
surveying, estimating and the furnishing of supervisory persomnel
are generally unnecessary for transportation under interpiant rates.
The witness concluded that the overhead (indirect) expenses of a
carrier engaged in construction work i{s greater than such‘expénsesf
of a carrier engaged in interplant movements. CTA'svwitness stated
that the five percent deduction from minimum rates accruing to
overlying carriers under Item 94 of MRT 7 is to compensate said
overlying carriers for services performed by them for uhde:lying
carxiers, and that said services fall in the area of indirect

expenses. The witmess stated that the 5 porcent deduction was not

supported by cost or economic studies when Item 94:waSuadded”tc~MRT;

~13-
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75 said amount was an arbitrary figure based on iﬁdppt;y;p:aqticgs;

The witness urged that before additional rules bottomed on industxy
practices (such as proposed in Petitfon No. 112) are added to the
tariff, the rule in Item 94 of MRT 7 should be sﬁbjec;ed tofscru:;§y
and costs should be furnished to support the levelyof deductionjpyo-
vided by said item.

CTA Proposals In Order Setting_ﬂeariﬁg_'

As heretbfore indicated, Order Setting ﬁearing-in _
Decision No. 72028 was conmsolidated for hearing with Peﬁ;tion No.
112 (Second Amendment) and the evidence addﬁced in the latter |
proceeding was incorporated in the former. Deéision-No.ﬂ7&9A3 (supm)
consolidating these proceedings reads im part as follows:

"CTA and AIOQO contend that the evidence adduced in
Petition No. 112 (Second Amendment) shows that the operators
of power units are generally employed as subhaulers for over-
lying carriers which own the trailer equipment; and that a
determination of the reasonable compensation for said "tractor-
only™ subhaulers or for trailer rental also involves the ‘
reasonableness of the fees paid by said subhsulers to ovexr-
lying carriers for all the functions performed by ovexlying
carriers, including the furnishing of trailer equipment. CIA
contends that the subject matter of Petition No. 112 (Second
Amendment) cannot be thoroughly considered by the Commission
without the comcurrent consideration of the relationship be-
tween overlying and underlying carriers which is the subject
of the Order Setting Hearing. CTA argued that congideration of
trailer rental in a vacuum without consideration of the total
value of all services rendered by an overlying carrier to an
underlying carrier f£ails to recognize that the problem of
trailer rental fees Ls directly related to the problem of
how revenues shall be divided between overlying and underlying
carriers. The Cocmmission agrees with the foregoing arguments.

"It ig not possible, from the cost showing made by
CDTOA, to determine what part of the total costs accrue for
the use of trallers and what part is for the other services
performed by the trailer owner (overlying carrier) for the
tractor owner (subhauler). The Commission staff studies
Introduced in Petition No. 112 do not provide cost information
from which the Commission could determine a basis for the
establishment of a reasonable division of revenues between the
classes of carriers involved. As CTA and AI00 axe prepared
to present evidence upon this subject, it appears proper, and
the Commission finds, that the two proceedings should be consol-~
idated for hearing.” o :

-14=
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Evidence concerning_thé rules in MRT 7 and 17 relating to
payments to underlying carriers was presented by witnesses appearing

on behalf of CTA, CDTOA, ALOO, SCRPA, PCA and the staff.l!

CTA's proposal, presented by the director of its Division
of Transportation Economics,is that all rules be canceled in MRT‘?
and MRT 17 which are designed to regulate rates or charges between
underlying carriers and overlying carriexs (Exhibit A-1l). CTA's
mauaging director and assistant managing director and an attorney
specialieing in the field of labor relationShips-also-tes;ified in
support of this proposal. The CTA proposal in these proéeedingg,
2s summarized by Witmess Kaspar, at pages 514 through 516 of‘the
trapsexipt, is as follows:

&. All regulations $n MRT 7.and MRT 17 which
govern the relationships between csrrier
should be removed.

b. Under circumstances of unusual nature and
limited scope.(such as shipper-controlled
trucklines), where the Commission should
find that regulation is necessary, such reg-
ulation should provide that 100 percent of
the xevenue received from the shipper should

accrue to the carrier performing the trans-
poxtation service.

The xeasons advanced by CTA's director of its Division of

Transportation Economics for its proposal herein are as follows: The

Commission's regulation in the dump truck field has.béen'ihappropriate
anc ineffectual, and has tarnished the image of regulation for all
fox-hire carriers. Im exploring the reasons why regulatiOnAofﬂdump

truck carriers has been a failure when compared with regulation of

7/ No cost data was introduced in the oxrder settihg'hgaring.procgeﬁi
ing by the Commission staff or other parties relating to services

provided by overlying carriers to underlying carrier's under
Item 94 of MRT 7 and Item 460 of MRT 17.
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other types of tramsportation services, it is CTA's conclusion that

such failure is the direct result of regulations governing carrier-
to-carriexr :elationshibs in the dump truck field, while such oper;
ations are largely unreguiated in other fields of tranSportatiohggl
The regulation of carrier~to-carrier relationships in the dump truck
field has caused an artificial evolution of small, uneconomic oper-
ating units (subhaulers), as.chere‘isvno‘incentive'for {ndividual
eutrepreneurs to advance up the scale and become-fleetlopefatofs;
There is a large and floating number of owner-operators and a lafge
turnover in such carriers. Inasmuch as the payment’to-ﬁnderlying
carriers is fixed, while the services performed by overlying carriers
on behalf of underlying carriers varies, artifices are develépe& to
vary the relative amount of compensation received by-o#erlyingﬁand
underlying carriers under different cost situstions. This results
in wmeconomic and inefficient transportation sexvices amnd, therefbre;
is a burden on those who pay for such transportation services. CTA
believes that Commission regulation of intercarrier relationships in
the dump truck field interjects the Commission‘into_the sphere of
labor relations, and that labor relations are best handled through
collective bargaining methods. The Legislature—has, froﬁ time to
tixme, counsidered proposed legislation both to exempt specified dump
truck operations from Commission regulation and to establish a fixed
percentage of revenue as between overlying and underlying carriexs.
One bill exempting dﬁmp truck work on construction projects was
passed by the Legislature but vetoed by the governmor. Bills sttempt-

ing to establish a fixed division of revenue between carriers have‘

87 The witness pointed out that the only Other Minimum rate Provi-
sions goverunlng carrier-to-carrier relationships are im MRT 10
(cement), and that said tariff provides that 100% of the minimum
rate acerues to the subhauler and trailer xental is set at 9%.
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failed because of the extreme difficulty of determining a reasomable
percentage figure. CTA believes that regulation df;intércarriér
relationships is contraxy to Section 3502 of the Public Utilities
.Code, because present regulation has resulted in an oversupply of
truckers and thus has not limited the ﬁsg of the publi¢ highwayS; _
because such regulation is not necessary to produce reasomable rates
to shippers; énd’because such regulation has not furthered the
development of adequate and dependable service by dump—trucﬁrcéfriérs;
CTA believes presexvation of the use of the public highways an&:
more gdequate and dependable sexvice would result from the evolution
of larger economic units (fleet operators) as opposédfto the present
swall economic unit (owner-operator). For all of the fqrggoigg
reasons, CTA urges the Commission to reverse the tremd of its regula-
tion in the dump truck field (a) by cancellation.of ruies gbvetning‘
intercarrier relationships and (b) by not establishing additional
xules of this nature, such as are proposed in ?etition No. 112.

CTA's managing director testified that CTA's dump truck
carrier members eaxn over 50 percent of the gross revehﬁés earned
by California for-hire dump truck carxiers; therefore, CTA hss 3
major interest in this proceeding. Said witness‘aiso~asser:ed that
wany dump truck carriers regulated as carriers are considered by
CIA's member-carriers to be their employees. Safid witness also
asserted that collective bargaining would better serve the interests
of said group of carriers then Comﬁission regulation. The witﬁess_w
stated that the primary purpose of the Commission should?bé regu-';‘

lating caxriers who sexve the public, rather than adjudicating

disputes between "employer-carriers and employee truck operators.™




C.5437 Pet.112 et al. NB
Prop. Rept.

CIA's managing director also testified that‘dumpvtfuck
industry problems stem from the manner in which this Commission has -
regulated the dump truck industry. The witness testified as follows:

"It is our belief that Commission regulation has
sexiously overemphasized the interest of a par-
ticular class of dump truck carrier; namely,
underlying carriers or subhaulers. No one will
dispute that it is the Commission's responsibility
to assure thet a sound dump truck industry will
endure to serve the public. However, there is
cextainly no respousibility imposed upon the
Commission to regulate the industry for the beme-
fit of a particular class of carrier. Such regu-
lation is justified omly if required in the
interest of the public. But, since subhaulers
are not serving the public directly, regulation
for their sole benefit camnot be said to be in
the public Iinterest....

"It is our belief that the Commission will recog-
nize that public interest requires that the dump
truck industry be regulated in the interest of
all of the people of California and not just that
of any special groups. Additionally, we believe
that the Commission will recognize that past reg-
uwlation has failed to protect or to give the
pxoper priority to all interests within the realm
of the Commission's jurisdiction. '

"It is the position of the California Trucking

Association that the proposal which we have made

in this proceeding through Witness Kaspar, is the

only proposal of any party which is consisteat

with the Commission's total responsibility.'

CIA's assistant managing director and supervisor of its
public relations programs testified comcerning the trucking indus-
try's public relations programs, safety programs and driver courtesy
programs. The witmess stated that all of these PIOSrEESQ to be
effective, require control over and education of the driver of the
unit of trucking equipment; and that such control is lacking im the
dump truck field, primarily because the majority of equipment units
are operated by independent owner-operators. This witness indicated

that the dump truck industry's public relations are poor and camnot

be improved wmtil more control can be exercised over individusl =
caxriers in that field.
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An attormey specializing in labdf relations law, and
formerly a legal advisor to the Chairman:of the National Labor
Relations Board, a federal agency, testified on behalf of CTA with
respect to the status of owner-operators. It was his_testimony that
it is a difficult problem te determine the status ofﬂoﬁner-operators
undexr applicable labor statutes, because of the several criteria
iovolved. He asserted that the principal test under common léw, and
as acceéted by various federal agenmcies, is the "right of control
test' and that there are various elements tha;‘come\intofa final
determination concernming the application of said tést. The witness
recited several elements which should be comsidered, but could assign
00 weight to any particular element. The witness indicated that, in
his opinion, the mere fact that an individual owned a piece of
trucking equibment’or that he has a permit is not determinative of
whether said individual is an employee or an independent contractor.
The witness indicated that a balance must be achieved between théiv
various elements of the "right of comtrol'' test im reaching & cén~‘
clusion concerning status. |

Staff Proposal in Order Setting Hearing

The Commission staff, through am associate tramsportation
rate expert, presented in evidence Exhibit A-12 relating to the
subject matter of the order setting hearing. The witness testified
as follows: To the extent that for-hire carriers sre to be used,
the shipper seeks out carriers that will best perform the servicg.
Shippers using for-hire equipment normally deal through ome or a few
principal carriers. This is less expensive and more convenient to
the shipper in that it provides him with more reliable sexvice ﬁhsn

having to deal with many carriers. The priﬁcipal car;iersfgay sup- 

ply all of the shipper's needs with their own eQuipment. Usually;
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howevexr, the principal carriers camnot meet thé fulllrequirgments'of
the shippers and arrange with other carriers to augment thelx flee:‘
to haul the traffic., This latter arrangement is thg common, ovex-
lylag-underlying carxrier or subhauler relationship. The overlying-
undexlyiag carrier arrangement is mutually beneficlal. The over-

lying carrier provides many services that the subhaulexr camnot per-

form himself or certainly mot nearly as well. Ovetlying_carriers

generally perform the following services for subhaulers:

1. Solicitation,

2. Disvateching,

3. Becikkeoping,

4, Coilectica of ¢harges.

In addition, many overlying carriers perforxrm services whichjgre_bene-
ficial to the subkauler, such as:

a. Group purchasing of gasolime, oil, tires, etc., -

b. Loan of tools,

¢. Mechanics' zssistance,

d. Advance of monies.

The staff witness further testified that the questioa of
changing the compensation retained by an overlying carrier for his
services to the subbauler and the effects on the industry was
explored. He stated that it is clear that the reduction or elimipa--
tion of the overlying caxriers' compensation'would have far-reaching
effects. Overlying carriers would not performvthe"curfant»services'
for subhaulers at a reduced payment. In this event, éhippers would
have to hire individual carriers directly which would result ia
increases in their costs of operation for such things as dispatching,
.telephoning and bookkeeping. In order to offset such increased |
costs, shippers anticipate it would be necessary to increazse theixr
proprietary trucking fleets or engage only those carriers who are

able to supply an adequate number of wmits of equipment.
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The staff witness testified that based on intervie&s with -

carriers he determined that, in general, subhaulers are satisfied
with the current arrangement. Many stated that they were no;‘capa-
ble of handling jobs on their own and would mot take. the risks and
responsibilities for the 5 percent which the overlying carriers |
retain from their services. The witness indicated that his study
saowed that the 95 percent payment to subhaulers is acceptable.td
such caxxiers gemerally and is considered reasonable.

The staff witness recommended that the 95 percent provi-
sion of MRT 7 and MRT 17 be retained without change.

Cross—-examination of the staff witness showed that some

undexlying and overlying carriers expressed dissatisfac:ion‘with.the

provisions of Item 94 of MRT 7 and Item 460 of MRT 17. The witness
indicated, for example, that overlying carriers engaged in dirt

bauling felt that the 5 percent retained by them,was 1nsu££1cient* :

and that some overlying carriers engaged in aggregates hauling
realized a profit of $60 per $100 of the amount retained.by them

from earuings for services performed. by underlying carriers.
CDIOA Rebuttal Testimony

Four witnesses testified on behalf of CDT0A in OPPOSiti°n
to the proposals of CTA.

An overlying carxier operating ia Ventura, Santa Barbara
and Sen Luls Obispo Counties, testified that he engages in perform-

ing transportation for concrete aggregate producers. He owns no

equipment; all transportation is performed by subhaulers owning full .

units of equipment. The witness explained the various services
performed for subhaulers, which include dispatching, collection of
charges, and solicitation., The witness testified that he has

advanced monies to subhaulexs and arranged for cxedit for repairs
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of equipment. It was the opinion of this witmess that if CIA's pro- '
posal were adopﬁed ownex~-operators would disappear; and fleet dump
truck operators or proprietary operations of aggregate producers
would £ill the gap. | |

An overlying carrier operating in Southern Califormis
testified that he engaged in the transportation of rock and sand
(concrete aggregates) using 14 units of his own equipment, supple-
mented by an avexage of 100 subhaulers. It is also his dpinion‘
that adoption of the CTA proposal would force out owner-ogerate;s
and that fleet operatoré would £i{l1l the gap.

- A witness owning three units of dump truck eqﬁipment |
testified that he operated exclusively as a subhguler. He testiffed
that the overlying carrier for whom he performs service furnishes
him parking, shop facilities and tire-changing equipment. The wit-
wess testified that the present rules regulating”relatiénShips
between underlying and overlying carxiers protect his iﬁcereSCs,
and that he desires thet such rules be retained. |

An officer of an overlying carxier headquartered in the
Sacramento area testified that he is in favor of retention of the
existing 95 percent rule in MRT 7, as such rule is a pfotection to  '
the subhavler, and the rule makes for a more stable induStr&. The

witness indicated that he had an "open wind"” as to whether minimum.

rates should be established for tractor equipment pullinglt:aiiers

belongiag to others.

Position of AIOO0

The business manager of AI00 presented the position of that
association. He stated AXOC opposes the proposal of CTA with
respect to cancellation of present rules regulating relationships

between overlying and underlying carriers. The'membership of AIOQO
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consists principally of owner-operators, who assertedly would be
adversely affected if the proposal were adop;ed.

Shipper Testimony -

Two witnesses testified om behalf of SCRPA. the‘fi:st
witness, the transportation manager of a COmpany producing;and
shipping aggregates materials, testified as to the position o£«SCRPA
with respect to the CTA proposal. The witness stgted his qompgny
uses overlying carriers for its transpoftation needs, In order that
it will be assured that sufficient dump truck equipment will be
available when needed. The witness testified that the transportation
committee of SCRPA, of which he is a member, supports continued:
Commission regulation of the relationship between overlying and
underlying carriers. The witness stated that the independent owmer-
operator and the overlying carrier each provides a vital function tog
shippers, and that deregulation of the relationship between said-
classes of carriers would incresse shippers' problems. Shippers-
would need to seck out fleet operators to provide their transporta-
tion needs, or shippers would need to~augmeﬁt their‘existiag.fleets
of proprietary equipment, |

SCRPA's associate executive secretary and general counsel
also testified. This witness stated that it is the position of the

association that the Commission should continue to regulate the

relationship between overlying and underlying(carrie;s; and that said

association bas no position with respect to the proposals in Petition
No.IlZ (Second Amendment). The witness urged that the adoption

into law of Senate Bill 654 (1969 Legislature), which established.
the new class of “"dump truck carrier" and aléo established-provisions
relating to said carriers in the Highway Carrlers ‘Act, resolved,

clarified or rendered moot some of the issues raised in the proceed—
ings herein.
' ‘=23~
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The traffic manager of a large producer of comcrete’
aggregates with several plants in Northexrn Californmia presented the -
position of that company, and of the Northern Califormia Readvaixéd
Concrete & Materials Association and ﬁhe Rock, Sgnd & Gravel
Producers Association of Northern California. These organizations
oppose the removal of the 95 percent rule in MRT 7. The witness
explained that cancellation of said rule would require that pro-
ducexs of concrete aggregates increase their proprietary operations,
engage fleet operators to perform dump tfuck-transportétion serviéeé,
ox employ directly former subhaulers. The foregoing‘methods of

operations could cause inconveuience to shippers and increase their
costs.

ISSUES

The matexial issues in these proceedings, based on the
pleading, the proposals of the parties, and the evidence adddced; |
are the following: |

l. Should the present allocation of revenues under.dump truck

nininum xates, as between overlying cerriers (5 percent) and under-

lying carxiers (95 percent) be revised? (Issue set forth in Order

Setting Hearing in Decision No. 72028.)

a, Does the present allocation result in
just and reasonable rates to each carvier
entity? :

b. If not, does the record contain suffi-

cient evidence to prescribe an equitable
division of carrier revenues?

2. Should all regulation under MRT 7 and MRT 17 of rates and
charges paid by dump truck overlying carriers to dump truck undex-

lying carriers be canceled? (Proposal of CTA in Oxdexr Setting
Ezaring.)
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a. Are subhaulers employees of overlying |

carriers or are they independent coun-
tractors? :

Has present regulation of dump truck car-
riers failed? '

Is it in the public interest to discon-
tinue regulation of rates paid by dump
truck overlying carriers to underlying
carriers?

3. Should the Commission establish im MRT 7 and MRT 17 addi-
tional rules regulating the division of revenues under minimum rates
as between ''tractor only" subhaulers aund overlying carriers?
(Proposal of CDTOA in Petition No. 112, Second Amendment.)

a. Do present industry practices result in
unfair treatment to subhaulers or to
overlying carriers, or cause a hsrdship
to either class of carrier?

If such rules should be established, does
the record contain sufficient evidence to
prescribe just, reascmablie and nondis-
¢criminatory minimum rates?

4. Should the Commission establish additional rates or rules
in MRT 7 or MRT 17 to cover the situstion wherein a shipper fur-
nishes trailers used by a dump truck carrier emplbyed-by ic?
(Proposal of CDIOA in Petition No. 112.) |

a. Do present industry practices indicate a
need for provisions?

b. If such provisions should be established,
does the record comtain sufficient evi-
dence to prescribe just, reasonable and
nondiscriminatory rates?

DISCUSSION
General

The order setting hearing herein 1s an outgrowth ¢f Peti-

tion No. 123 in Case No. 5437. Said order was issued to-ek?lore~the"

reasonableness of payments by overlying csrriers to underlying_car-.
riers because evidence received in Petition No. 123vindicatéd_thét"
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the present 5 percent of the minimum.rate aliotatedlto oﬁerlying
carriers, as provided in Item 460 of MRT 17, may'be excessgive for
intexplant movements.= 3/ No cost and economic studies were made by the
the Commission staff in response to said order settmng_hearing. The
staff has indicated that such studies are not practical without con-
ducting complete studies of all transportation‘services perforﬁed
under MRT 7 and MRT 17. Similarly, the record also indicates that
cost and economic studies relating to "traccor‘only" sexvice (or to
trailer-rental rates) are practical omly im conneﬁtion with full-

scale studies of all cranSportatxon services ccnducted under sa;d
tariffs.

Witnesses for CDTOA and CTA showed that the relationship

cannot now be determined between the present hourly xates and the
basic cost data on which such rates were initially predicated - Thae
recoxd also indicates that the basic cost studies underlying other
MRT 7 rates are so old that their accuracy and reliability are doubs-
ful.ég/ It is quite clear that new full-scale cost and economic
studies relating to the transportation services covexed bnyRI 7 and
MRT 17 are nmeeded. Said studies, when undertaken, should develop
pertinent data concerning divisions of revenues between caxriers.

Establishment of "Tractor Only" Minimum Rates

Before establishing additiornal minimum rates, the Commis--
sion should be furnished with compelling reasons for doirg so. CDTOA
petitioner in Petition No. 112, and the Commission staff do not
urze that the present industry practices with respecﬁ to the divi-

sion of dump truck revenues between the entity furnishing the power

9/ Pertinent portions of the reco“&’;n Petition No. 1Z3 arb*’ncorpo—
reted in the record herein.

o/ APPlying the criteria used in connection with cost-offset rate
adjustments, Re Minimum Rate Tariff No. 2, Decision No. 76353,
dated October‘zs 1969, 1n Case No. 54327, Petition 523 et al.
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unit and driver, on the ome band, and the entity furnishing the

trailer unit, on the other hand, are unfair or unreasopable or-
¢ause a bardship on either emtity. Such situation, if shown to
occur, may provide a compelliﬁg_reéson for the establishment of
additional minimug rétes,il/ However, such position would be

wholly incompatible with the proposal that the Commission adopt
existing industry practices as the measuxe of a reasonsblé'divisionjA
of the minimum rates between said carrier entities. Petitioner‘h;s"
not furnished any evidence to show that there is an urgenﬁ‘neédttq_
establish’ additional minimum rates, as proposed"in'Peﬁitiqn‘Nog-llz
(Second Amendment). | |

The limited cost information introduced in this‘pioceeding-
does not support the request of petitiomer with respect to "tractor
only" rates. CDIOA's cost study admitﬁedly is not reflective of any
specific movements undexr MRT 7 ox MRT 17 and, theiefore, has no
relationship to existing minimum rates. CDTIOA's cost witness-also‘
indicated that he could not show separately the costs rélated to .
"brokerage" services from other costs in his study.

CTA's analyses of the basic cost studieslunderlyihg.exist-
ing minimum rates show that g diQision of revenues based on 25 per-
cent for use of trailers under CDTOA's proposal would be excessive.
Such conclusion is also supported by the testimony of witnesses
presented by AIOO to the effect that trailex renﬁal of 15 bt.ZO per-
cent would be reasonable, based om the experience of individusl

carriers. The record herein does not escébl;;h.conglusivelygwhat

L/ For example see Decision No. 53285 4 L P U T 222, 228),
3here1n the proponents testified that the subhaul rule wac
urgently needed because there had been considerablie abuse of
subhaulers by some overlying carriers.” ' |
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division of fevenue would be reasonasble and nondiscriminatory in the
circumstances where ome carrier furunishes a power uﬁit and driver
and apother carrier furnishes the trailing umit.

Shipper-Owne& Trailexrs

There are no data in the record which would substanciate“

the establishment of a level of charges for sexvice when a carrier
furnishes the power umit and driver and the shipper_fu:nishes‘thé

trailer. As indicated by the testimony of CTA's cost witness and

3s stated in prior Commission decisions, such type of transaction

is fraught with the danger of possible rebates.
The Commission found in Investigation of MacDonald & Dorsa
Iransportation, 68 Cal. P.U.C. 87, that alleged'trailérfreptal

deductions of 33-1/3 percent were excessive for use of trailers
owned by a shipper who was the alter ego of the overlying carrier.
The Commission also found as follows:

"Minimum Rate Tariff No. 7 comtains no authority

for a shipper to make any deduction from such

transportation charges, whether or not the deduc~

tion is reasomable.” (Ibid, page 90.)

In Investigation of Kelly Trucking Company, Decision
No. 76055, dated August 19, 1969, in Case No. 8805, the Commission

found that respondent was the altex ego of the shipper; that

respondent was required under its permit to pay subbaulers 100 per-
cent of the minimum rates. Said decision found as follows:

"4. TFTor the purpose of this proceeding, respond~
ent is the alter ego of Kel-Tez. The services
of the purported subhaulers when engaged by
Yespondent to transport the property of Kel-Tez
are in reality those of prime carriers, amd in
such circumstances, respondent is acting in its
capacity as a shipper. Minimum Rate Tariff
No. 7 contains no grovisxon authorizing a ship-

€T TO make any Geqlucrtion fror the anplicavie

Dinimum rates and charges for transportation per-
Iorme or it, irrespective oI whether oX not

the deduction is reasonable. Undersco £
Supplied,
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It appears that the fofegoing findings of the.CommigSibn
should be incorporated im MRT 7 and MRT 17. Thé;efote, those |
taxiffs should be amended to specifically prohibit deductions from

minimum rates when trailirg equipment is furnished by the shippér .

to the carrier. The-following‘ptovisionvshould'be'addé&'to~séidf'
teriffs:

“No payment of lease, reatal or other charges
shall be made by a dump truck carrier for use
of trailer equipment (or other notive equip-
zment) furnished to said carrier by a shipper

or its agects, nor shall charges be assessed
which are less tham 100 percent of those agppli~
cable under minimum rates prescribed in this
tariff for transportatiom performed in said
trailer (or other motive) equipment, except

in special cases upon application by a carrier
to the Commission, and a showing by the Commis-
sion that such remtal, lease or other payment
or charge is reasomable. As used herein, the
term 'trailer equipment' means a semitrailer,
full trailer, pup trailer, transfer-trailer,
dolly, or amny combination thereof."

Cancellation of Rules for
cmpensation of Underiving Carriers

CTA proposes that all rules in MRT 7 and MRT 17 regulating |
transactions between overlying and underlying carriers be canceled.
The priﬁcipal reasons advanced by CTA in‘suppgrt of this éropoSal
are that present regulation under such rules is a failure, that |
other minimum rate taxiffs do not contain such rules, and that
economic forces are more effective regulators for the transpo?tétion
services covered by MRT 7 and MRT 17.

Testimony to counter CTA's contentions was preseﬁted by‘
CDIOA, SCRPA, PCA, and the Commission staff. The staff evidence
indicated that, while all carriers are not coﬁpletely satisfied‘wi:h
present rules, the majority of carriers interviewed werérsatisfied;f
Witnesses presented by CDTOA indicated that economic hardshipﬂwould
be suffered by subbaulers if the rules wexe canceled and thét'at
least three overlying cerricrs desire that thc‘rules‘bé maintaised.
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The evidence advanced both for canceling and xetaining

present rules are largely reflective of the opinions of the wit-

nesses. Such type of evidence, being subjective rather tham objec-

tive in nature, is difficult to evaluate and to detexrmine its
proper weight in relation to other evidence. o
It is recognized that the present methods of regulating

relationships between carriers in the dump truck field have not

" been wholly successful nor entirely satisfactory‘to-al; parties
involved. On the other hand, it is alleged by some carriers that
ecooomic hardship could evolve if present xules were canceled.
This record also indicates that a uniform deduction or allowance of
5 percent of the minimum rates for sexrvices performed by overlying

cexriers for subhaulers may be insufficient for certain‘types bf'
bauling and excessive for others. As heretofore indicated, the
existing division of revenues is based on industry practices of
some 20 yeaxrs ago, and never has been tested against a éost\anél?éis.
In the absence of factual evidence of the costs of the various
services involved, it is not possible on this record to prescribe
a more equiteble division of the minimum rates. |

This recoxd does not showAconclusively that present rules

regulating relationships between carriers should be canceled, nor
does the record contain the facts necessary to revise orradjust\the
present rules to more equitably distribute between overlyingiand
underlying carriers the revenues accrulng under minimum Tates in
MRT 7 and MRT i7. In the circumstances, it appears that the CTA'
proposal to cancel present provisions regulating the division of
reveuues between carriers should be denied, and that current orovi-
sions should not be amended nor additional prov1sions added to the

tariffs until adequate evidence, xncludmng cost and economic studmes,

is presented.,
«30~
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RECOMMENDED FINDINGS AND CONCLUSIONS

Recommended Findings of Fact

A. On the issues raised by the Commission in order setting
hear;ng in Decision No. 72028:

1. The 5 percent of gross revenues allocated to overlying
carriers undex the provisions of Item 94 of MRT 7 is intended to
recompense such carriers for services performed by them on behél£
of subhaulers, and such services fall in the category~ofioverhead”
or indirect expenses. (Decisions Nos. 40724 and 523883‘33255;)

2. The existing provisions of Item 94 of MRT 7 were estab-
lished om data relatiﬁg to Industry practices, some 20‘y¢ars-ago;
substantially identical provisions were subsequently incorporated
in Item 460 of MRT 17; and the provisioms of Item 94 of MRT 7 and

Item 460 of MRT 17 never have been tested by studies which imclude

specific cost data relating to services performed by overlying

carriers for underlying carriers.

3. Dump truck overlying carriers engaged in construction
work perform more services and incur more overhead expenses than
dump truck carriers engaged in tramsportation of mangféctured |
materials (such as aggregates and asphaltic concrete), thus indi-
¢ating that dump truck overlying carriers engaged in construction
should receive a greater amount of revenue for services'performéd
for underlyiag carriers than overlying carxiers engsged in trans-
portation of manufactured materials. |

4. Certain carriers snd carrier groups are not wholly satis-
fied with the present division of revenues as between overlying
carriers and uaderlying carriers; particularly'subhaulerS”wi:h.
respect to payments for hauling aggregate materials and asphaltic
concrete under zome rates in MRT 17, and overlying carriers with

respect to hauling on comstruction projects under rates in MRT 7.
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S;‘ The present provisions of Item 94 of MRT 7 and Item 460
of MRT 17 are in need of revision.

6. The record herein does not contain sufficicnt  economic
data, including cost information, to determine and preSc:ibe just,
xeasonable and nondiscriminatory provisions relating to allocations
O£ gross dump truck revenues as between overxlying and underiying;
carriers. (Section 3662 of the Highway Carriers' Act.) | '

B. On the issues raised in counection with CIA proposals:

1. CTA proposes that all provisions set forth in'MRIﬂ7 and
MRT }7 regulating relationships between overlying and underlying«
carriers be canceled, | |

2. While present regulation by the Commission 6f dump truck
carriers is mot wholly satisfactory, such regulation is not such
a complete fsilure as to require abandonﬁent of a'portion'of saié‘
regulction, as proposed by CTA.

3. Determination of the question cf.whether dump truck sub-
haulers are employees within the meaning of the applicablé-labor'
laws, or are independent contractors, lies within the jurisdictiom
of the Natiomal Labor Relationship Board.

4. Interviews conducted by the staff and testimony of indi-
vidual carriers show that the present type of regulation between

caxrriers is gemerally satisfactory to them, altbhough some carriers

believe that the allocation of revenues between overlying and under-

lyirg carriers should be revised.

2. It has not been shown that it woﬁ1d>be in the public
interest to camcel existing provisions in MRT 7 and MRT 17 regulating
Telationships between overlying cexriers snd underlying caxriers.

(Section 3502 of the Highway Carriers’ Act.)
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6. The question whether certain types of dump truck opera-
tions should be exempted from regulation by this Commission has been
the subject of proposed legislation in several priox sessioﬁs of the
Legislature. Legislation which would have exempte¢‘dumputruck
transportation on comstruction projects was passed'by the Legisla-
ture, but was vetoed by the Governor. The Highway Carxiers' Act
ﬁas amended during the time these proceedings were being held to .
incorporate therein a mew class of carrier, viz.: "Dump Truck Car~'
xiex", 2ud to establish reguiations in counection therewith.

(Statutes 1969, Chapter 1004.)

C. . Om the issues raised by thec proposals of CDTOA in Petition
No. 112 (Sceond Anendment) s

1. 2cotiticaer bas not shown that present industry practices

result in urnfair treatment to subhaulers or to\overlying_carriers,
acxr that such practices cause a hafdship to either class‘of carriexs.

2. The recoxd does not establish that there is, at this timg, .
a compelling reason to establish additional minimum raté.provisions
governing the allocation of revenues between "tractor only'" sub-
haulers and their overlying carriers.

3. The record herein does not contain adequate economic data,
including cost information, on which to make a determinatlon of just
reasonable and nondiscriminstory minimum rates for services of
"tractor only" subhaulers; either whem the trailer is furnishéd~by a
caxrier or by a shipper. (Section 3662 of the Highway Carriers' Act.)

4. The Commission has heretofore found that.MRI’7‘coﬁtaiﬁs no
authority for a shibper to make any deduction from the cranspofta-‘
tion charges provided therein, whether or not such deduction is

reasonable, CDecisionerbs. 73791 and 76055 sugra.}\ MRT 7 and

MRT 17 should be amended to specifically provide that 100 percent of
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the minimum rate must be received by the carrier wheﬁ7the:shipper-f'

furnishes the trailer, umless autbority to do otherwise is granted

to the carrier..

Recommended Conclusions of Law

1. MRT 7 and MRT 17 should be amended, in accordance with
Finding C(4), to incoxporate the following rule:

“No payment of lease, rental or other cherges
shall be made by a dump truck carrier for use
of trailer equipment (or other motive equipment)
furnished to sald carrier by a shippes or its
agents, nor shall c¢harges be assessed which are
less than 100 percent of those applicable under
minimum rates prescribed in this tariff for
transportation performed in said trailer (or
other motive) equipment, except in special cases
upon application by a carrier to the Commission,
and a showing by the Commission that such ren-
tal, lease or other payment or charge is rea-
sonable. As used herein, the term 'trailer
equipment' means a semitrailer, full trailer,
Pup trailer, transfer-trailer, dolly, or any
combination thexeof."”

2. The Legislature should determine those dump truck opera-
tions which should be regulated by this Commission and those which
should be exempted from such regulation.

3. This Commission is not the appropriate body to make the
determination of whether dump truck subhaulers are employees of.
overlying carriers, or are independent comtractors.

4. Except to the extent provided by conclusion 1 above,
Petition No. 112 (Second Amendment) should be denied and Order
Setting Heaxing in Decision No. 72028 should be disédn:iﬁued;
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RECOMMENDED ORDER

An appropriate order, or orders, should be issued:

Amending Minimum Rate Tariffs Nos. 7 and 17
as indicated in the foregoing conclusions;

Degying Petition No. 112 (Second Amendment);
an '

Discontinuing Order Setting Hearing in Deci~
sion Ne. 72028. -

Y4 John W. Mallory -
— JORN W. MALLORY, Examiner

San Francisco, California
March 13, 1970.
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APPENDIX A

List of Appearances

PETITIONER

E. 0. Blackman, for Califormia Dump Truck Owners Associa-
tion, petitioner in Petrition No. 11l2.

INTERESTED PARTIES

G. Ralph Grago, Robert Kelly, Don A. Fendon, and
Richard G. Brown, for Associated Independent
Cwner-Operators, Inc.; Richard W. Smith, H. F,
Kollmyer, and A. D. Poe, for Calirornia Trucking

sociation: Scott J. Wileott and Ernest E. Gallego,
for Socuthern California Rock Products Association;
Brundage & Hackler, by Daniel Feins, for Western
Conference of Teamsters; Harry C. Phelan, Jr.,
for California Asphalt Pavement Association; Fred
Imhof, by Harry C. Phelan, Jr., for Industrial
Asphalt, Inc.; BilL 1. Farris, for the County of
Los Angeles (Flood Control District); E. J. Bertana,

for Pacific Cement & Aggregates; and Lawrence A. Wixted,
for Blue Diamond Company. ‘

RESPONDENTS

Robert L. Payan and Bertha L. Payan, for Payan
Trucking, Inc.; Elton Lackridge, for Princeton
Equipment Company; rLes Calkins, for Les Calkins
Trucking, Inc.; and George Kishida, for himself.

COMMISSION STAFF

#illiam J. McNertney, Counsel, Robert E. Walker,
John R. Laurie, and Robert W. Stich.




