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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA -

SCCIETY FOR INDIVIDUAL RIGHIS
Incorporated, a California
Nonprofit Corporation,r o Ny

bl
i .
!

Cese No. 8818

Complainant, B
| (Frled: July 10, 1968)

vs.
THE PACIFIC TELEPHONE AND
TELEGRAPH COMPANY, a
Corporation, :

Defendent.

B. J. Beckwith, David I. Clayton and J. R.
Mayhall,. Attorneys-at Law, for Society for
Individual Rights, complainant. ‘

Robert E. Michalski, Attorney at Law, for
The Pacific Telephone and Telegraph Company,_
defendanc.

This is a complaint by thc Society-for Individual Rights o

(hereinafter referred to as SIR) agai.nst The Pacific 'I‘elephone and"f 0

Telegraph Company'(hereinafter referred to as: PT&T) PT&T has '_ |
refused to accept an advertisement tendered by SIR for inclusion in-Jn
the yellow pages of PI&T's San Francisco'Telephone‘Directory. SIR. |
seeks herein an order requiring PT&T to accept the profferedvadver-‘l
tisement subject to the payment of the appliceble tariff charges.;_

A.duly-noticed public hearing_was held in.this matter

before Examiner Jarvis in San Francisco on April 14 15 1969. Thc"'

matter was submitted subject to the filing of a lete filed exhioet
and briefs, which were f&led'by July 3, 1969.

SIR presently rece;ves telephone service-from.PT&T.‘:

is listed in the white pages of PT&T’s San Francisco directory;
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is listed in the yellow pages of that directory-under'the heading
of “associations” On June 6, 1968 SIR formally requested that

PT&T include the following advertisement alongnwith its yellow'page o

listing:

"Homosexuals, know and protect your rights.
If over twenty-one write or visit: Society
for Individual Ri§hts, 83 - 6th,Street,
San Francisco, 781-1570.T™
PT&T refused, and continues to refuse, the advertisement on the
ground that the profferediadvertisement is-offensivefto-good‘tastet' )
The material issues presented in this proceeding aret (1>df
Does PT&I's refusal to publish the proffered advertisement deprive , ,
SIR of any constitutional rights? (2) Was PT&T*s refusal to publish" a
the proffered advertisement arbitrary, discriminatory, unjust
unreasonable or improper’ ‘

Ic was stipulated between the parties that SIR is a"

California nonprofit corporation; that it has been organized for the-gx

social, political and economic advancement of the homosexual

citizen, and dedicated to the objectives that homosexuals are en- .

titled to equal treatment under the laws and‘that sexual orientationwv'\

and. practices between consenting adults are not. a proper subject for:‘

state regulation and that SIR has ectively pursued its purposes
through a balance of political, educetional and social programs
The parties: further stipulated‘to the truth of the facts and allege-fi
tions in the complaint setting forth SIR's political goels, educe- |
tional goals and social . goals and the~activities engaged in to o
achieve these goals. The parties also stipulated that many homo-
sexuals and their families are unaware of the existence of SIR.and
that many of these individuals would benefit from SIR’s programs

if they were aware'of its existence.
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SIR produced evidence whichﬂprovidedjdetailsiof‘itsfpoliti:*f\

cal, educational and soctal programs. SIR's president'testifiedﬁthat :

it receives, on the average, 30 telephone calls a month requesting
referrals for 1egal assistance, 30 telephone calls a month for infor-‘“p
mation with regaxd to~homosexuals and selective~service, 20 telephone;H
calls a month seeking medical assistance, 20 telephone'calls a month
relating to employment mmtters, S»telephone calls a month seeking
religious assistance, 5 telephone calls a month seeking_psychiatric
assistance and S‘telephone calls a month relating to suicide—preven:‘
tion. The record also indicates that the advertisementfwhichfPr&rgv .
refuses to accept for the yellow pages'was*pubiishen in‘the "Wnnt H
Ads™ of the San . Francisco Chroniele on April 16 17 18 19 2L and
22, 1969.3‘ T

PT&I's‘directory sales superVi sor for Cal fornia testified“
that different media and publications e.tablish vnrying stsndards
| for *he types of advertisements they will publish, that the

standaxds range from ultra-conservative to~extremely'liberal that V{T‘

PT&T has adopted advertising copy standards that are more *estrictiveY" |

than those of most media; that the reason for such.standards is that h.«

individuals can evidence dissatisfaction with other media. by imme-

l

diately eliminating offensive materiel ( e-2., throwing,out a newspaper_”'
or magazine, cancelling a subscription, turning off a radio or tele~ ?
vision set, or switehing to-another:station or chnnnel) whereas the :
same 1s not true of a telephone direetory, that a telepbone‘directory |
is a tool which 1s escential to good telephone'service'and that if,‘

telephone directory contains,material which is offensive to a oUb' B j

scriber, he cannot east it out without diminishing<his telephone
service. o | ‘ '

_ ot




PT&T's directory sales supervisor also testified that the
proffered advertisement, dealing with the subject of homosexuality,‘
‘would be found offensive by most directory users.‘ PT&T’placed in
evidence an exhibit containing 38 letters written after thiS-pro~’
ceeding was commenced supporting its ‘position refusing the adver-~
tisement. FPI&T contends that the exhibit is supportive of its f‘ ‘
contention that the advertisement would be offensive to»most of its o
subscribers. _ | 4 |

A past president of the San Francisco Council of Womenﬁ
Clubs testified on behalf of that organization and the’ San.Francisco
Council of the National Council of Catholic wbmen. She testified
that both organizations supported PT&T's refusal to accept the
ﬁaproffered advertisement, that a telephone book.is a8 necessity'in
every heme and. that PT&T should not- be required to publish an adver-

_ tisement which is offensive to many subscribers in a book.which they ’.
need to keep in their homes. o ‘ |

With*the foregoing factual background we turn now to—the

. consideration of the material issues herein presented.

At the time of the hearing, PT&T's Tarifs Schedule CaJ."

PUC No. 39-T, 20d Revised Sh]e.et 4 and 7ch Revised Sheet s, Conditions a0

2 and 7,provides as follows-

l/\.PT&T’s.Tariff Schedule-Cal. PUC. No. 39-T 3rd Revised Sheet 4 and

10th Revised Sheet 5, Conditions 2 and 9 presently provides as
follows: ‘ o

Condition 2: ”Advcrtising copy furnished by the—advertiscr
must be acceptable to the utility'and the- printing of the

advertising specified in the contract will constitute sucn
approval " , _

Condition 9: "The utility resexrves the right to’ accept Lok
refuse any advertising when such action will not result. ia
unlawful diserimination. Such acceptance or refusal is: -

subject. to the review of the Public Utilities Commis*ion of
the State of California. ‘




Condition 2: "Advertising copy furnished by the“:
advertiser must be acceptable to the company and
the printing of the sdvertising specified in the
contract will constitute such approval.T™

Condition 7: "The company reserves the right to
accept or refuse any advertising when such action
will not result in unlawful discrimination. Such’
acceptance or refusal is subject to the review'of\
the Public Utilities Commission of the State of
Californis."™

Pursugat to the aforesaid tariff provisions, PT&T has adbpted the~f |
following standard‘

"Advertisements which are offensive to good taste

either in direct presentation or by'suggescion

in text or illustration are not acceptable. , \
SIR contends that the refusal to publish the profféred advertisement
under the aforesaid tariff provisions and standard constitutes an
unconstxtutional impairment of frew-speech and a denial of equal
protection of the-laws. - '

Ia Council on Reli ion nd the«Hbmosexual v. P T &m._,

(Decision No. 76512 in Case No. 8788) a majority of this Commission
held that PT&T properly applied its Tariff No.‘39-T in denying,a “ _
classified heading of "Homophile Organizations" in its yellow-pages;.
Jmplied in that holding is that PT&T's Tariff No. 39-T'£s consti-*‘
tutional. On July 29, 1970, the California Supreme Ccurt denied‘&
Petition for a.Writ of Review in that case (S F. Nc. 22734).- The

denial of the petition £or a writ of review'wa a decision on the

merits &s to the law ond facts presented therein. (People v; WEScerﬁf‘V‘ o

Amrlines, 42 Cal. 2d 621, 630-631 Union Citx v.:Southern Pacific Co.:

261 Cal App. 2d 277, 279. ) It vas also tentamount to a decismon f“y‘
that the tariff provislon therein considered 1s constitucional. _
(Napa Vslley Elec. Co. v. Railroad Com'n, 251 U. S- 366 372-373 )

In the circumstances we hold the applicaticn of PTuI'S~Tariff No-w o
‘39-T to SIR to be constltutional.v s




The next issue to be determined is. whether PT&T's refusal
to publish the proffered advertisement is arbitrary, discriminatory,
mjust, unreasounsble or improper. (Public Util. Code §§ 453, 761 )
PT&T's directory ssles supervisor testified ebout the types of
advertisements which PT&T will not accept under Tariff No. 39-T and |
of instances in which other proffered advertisements were:- reJected.‘g -
SIR produced no evidence which would indicete that PT&I‘has published
any advertisement in ics yellow'pages which is offensive to~many or
a majoxrity of PT&T's subscribers. SIR has failed to establish that
PI&T has acted: in an arbitrary, discriminatory, unjust, unreasonable

or {mproper manner in rejecting the’ proffered advertisement."

No other points require'discussion. The_Commissionvmakestj*"

the following findings and conclusions.
Findi_gs of Fact

1. SIR is a California nonprofit corporation. It hes been
organized for the social political and economic advancement of
homosexual ‘citizens. SIR engages in political educational and |
coclal activities. It receivesrspproximately 115 telephone calls e
morth requesting referrals for legal assistance, medical assistance, d

ligious assistance, psychiatric assistance, employment matters,
~cuicide prevention and information respecting_homoserualo and
selectivt service. o , , S :

2.. SIR presently receives telephone service from. PT&T.~ It is
listed in the white pages of PT&T’s San. Francisco Directory. It is

T . P

«isted im the yelloW’pages of that directory under the heading;of
’Arsociations" | | R

3. On June 6, 1968 SIR formally requested that PT&I incluce
the following advertisement along with its.yellow~page listing-;f




“Homosexuais, know and protectfyoﬁr rights.
1f over twenty-ome write or visit Soclety
for Individugl Rights, 83 - 6th Street,

San Francisco, 781-1570." o
4. PT&T refused to~pub1ishithe afo:esaidfédVértisementﬂon,the;
ground that it is 6ffensive‘td—good,tasce. ‘ | | | -
5. The aforesaid advertisement would be found to be offensive . .
by many users of PI&I's San FranciScouD;rectoty~if‘£t?wg:e4£ﬁ¢i¢dedﬁ;
therein. o o o o |
6. At the time of thekhearing,‘PT&T‘szari£f§S¢hédulefCé1; i  | »
PUC No. 39-T, 2nd Revised Sheet 4 and 7th Revised Sheet 5, Conditions =~ -
2 and 7, provided as follows: o L '

Condition 2: T"Advertising copy furnished by the
advertiser must be acceptable to the company and
the printing of the advertising apecified in the
contract wi%l constitute such approval.”

Condition 7: "The company reserves the right to
accept or refuse any advertising when such action:
will not result in unlawful discrimingtion. Such
acceptance or refusal is subject to the review of -
the Public Utilities Commission of the State of
California.” o

Pursuasnt to the'aforesaid;tariffﬁprovisions,PT&Tfhas‘adépﬁed'the
following stﬁndaxd:j‘ o o

"Advertisements which are offensive to good
taste either in direct presemtation or by -
suggestion Iin text or illustration are not
acceptable.” : ' '

7. SIR has fatled to establish that PTST has published any
advertiseﬁeut 1n;1cs.yeiloﬁ pages whiéh isAdf£éns1ve t§¥ﬁaﬁyfofﬁ‘_
PT&T's subscribers. - T ‘ ‘:‘

“ 8. SIR hﬁ#'failed'to establish‘th&t'PTéIfhasfaétédfiﬁ‘aﬁ  fE
arbitrary, discriminatory, unjﬁst,'uhreaspﬁgﬁlefbr:imprqpéf-ﬁgﬁhgrfl

in rejecting the‘proffered“advéxtiseﬁenta




Conclusions of Law

1. PT&T's Tariff No. 39-T is constitutional and 1ts applica-feﬂﬁe‘“v
tion to SIR 1s not an unconstitutional tmpairmen: of free'speech orfe;
a denial of equal protection of the laws. | | .

2. PTST has not acted‘in an arbitrary, discrimina:ory; .
unjust, unreasonable or tmproper‘manner in refusing to»publish che ;]

proffered advertisement.

3. SIR is mot entitled to~any relief fn this proceeding.a

IT IS-ORDERED that complainant 13 entitled to‘no-relief in
this proceeding, and the complaiut in Case No.\8818 is denied.

The>effective date of this order shall be twenty dhys.after
the date hereof.

~ Dated at - #an FPranceo 'Cal‘ifefn‘iia'» this /5"2(’
day of DECEMBER __ , 1870. S -
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COMMISSIONER A. W. GATOV, Dissenting:

X da.asent.
The complainant wants the follow:.ng ad in’ the yollow page .
section of the telephone directory: |
"Homosexuals, know and protect‘ youx righte. . Ir‘ o
over twenty-one write or visit Society for =
Individual nghts, 83 - 7th Street, San Franc:.sco. B
731-1570. ' ‘ ‘, S e
w;thout statxng how he determ:.ned :.t, the P'r&'.r dn.rectory
sales superv:.sor testxf:x.ed that the - proffered advert:.sement
would be found offens:.ve by most dlrectory users.( P'l‘&'r thus
refused and cont;nues to refuse the advertn.sement 'on the ground o
that it is offens:we to good taste. The' sanct:.ty of the home .
PT&T states, and the Comm:xss:.on agrees, ca.n be protected from

-offens:.ve newspapers and magaz:.nes (throw them out or cancel the

subseription), :Erom offensive rad:.o and 'I' V. programs (turn them . f_

off or switch stat:.ons) R but because it must rema:.n :.n the home g -

thexe would be no protect:.on from a f:.lthy phone book'

My view that PT&T has no reasonable standards by wh:.ch :x.t

measures good taste can perhaps be best :Lllustrated by compar:.ng,j._i-,,f_
the innocuous little proffered ad with those wha.ch PIST has o
published and which oresumably have met :.ts lofty standa.rds.‘
One advert:x.sement in the San Franc:.sco telephone book :.s.:,ued
Septemoer, 1970, is for a m.gb.t club wh;ch features topless and : | |
sometmes bottomless nude g:z.rls in the bedroom, and a.nother

tastefully advertises that it features topless—bottomless gun
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molls and has nightly raids. For mus;c lovers, another cldb
radvertlses. w1th illustratmon, that 1t has a nude glrl on. ﬁhe

piano.

Out of deference to the wives of Amerlca, X have avoxded fffﬂ'

outl;n;ng the details of six pages of . massace parlor advert;se-f}

ments.

. ~
R

PT&m‘s ‘action was axbltrary d;scrlmmnatory, unjust.‘

unreasondbleiand improper. It should have been ordered.to

publish the advertisement.

Daxed at San Francisco, california,

December 1S, 1970.




COMMISSIONER MORAN DISSENTING.

I dissent.

I dissent for ‘the simple reason that elementary equity as
well as constitutional law'dictates that any citizen who 1s
entitled to and doeo subscribe to a monopoly telephone utility ,51
sexvmce is by reason thereor entitled to any reasonable listing
and advertising in the yellow pages directory. Any private
| ¢ ompany which accepts from governmental authority a monopoly on -
any service thereby rorfeits whatever right 1t otherwise might ,\"

have to disc*iminate between its various subscribers or customers.=“*

-y

" #OR
Commissioner

December 15, 1970 ;;‘ |
San Franoiaoo, Caliﬁornia fi'




