| Decisfon No. _ "181“2 .R“@“N 4‘:'_:_'.5.;73_, R |

BZFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

MARY HARTZELL, individually ‘ . .

and as Trustee of the L ) '
GUISEPPINI BIAGGINI. TRUST, o , Case No 9075

‘ IR o o ' (Filed June 8 1970)

V..

PACIFIC GAS AND ELECTRIC COMPANY

Charles B, Ogle, for complainant.

Y. 7. Searls, John C. Morrissey,
Charles T. Van Duesen, Arthur .
L. Hillman, Jr., and Sanford M.
Skaggs, by Arthur L. Hillman Jr.,
for defendant. . ,

ORDER DENYING MOTION TO DISMISS

By the complaint Mary Hartzell, individually and as trustee"‘

of the Guiseppini Biaggini Trust (hereinafter Complainant) alleges'“ﬁ‘”

the trust owns real property located in San Luis ObiSpo County,

 comprising approximately 3,178 acres (Appendix A) that! the Pacific?“’
Gas and Electric Company (defendant) propooes to install and is ln:"If o

the process of installing for later operation two orfmore nuclear
fueled generating units of approximately l 060 OOO kilowatts o
capacity each at Diablo Canyon, and in addition,thereto it pnoposesvfI
to install and is in the process of installing two series of
500 kv single circuit transmission lines, that one line, when | o
completed, will. extend generally northeastward 79 miles from Diablof'e
Canyon to defendant's Gates substation in Kings County, that the
line to Gates was. authorized by certificates of publie«convenieﬂce
and necessity is sued by tnis,Commisoion on November-?, 1967,1

and on Mareh 25, 1969, pursuant to defendant’s applieations

1

s
SRS

numbered &9OSl,and 50928 res pectively, and. tham the routes\for ;

’l*“'
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said transmission line were shown by approximation only by defendant},;r

by map annexed to the first above numbered application.

The application further alleges that transmission lines
ruaning from Diablo Canyon to the Gates substation will cross the
conplainant's real property, that said property lies between State
Highway 1 and northwest of State nghway 41 and adJacent to the

Los Padres National Porest that the area is dominated by'the~Santa 4__:1‘

Lucla Mountains, and the area is presently one of surpassing beauty,l'm:
and that the topography 1s broken with peaks rising_to l,500 feet . |
and much of the terrain is covered by forest. S
The complainant further alleges that the transmission line
route across complainant's oroperty runs from peak to peak or
prominence to prominence; that this means that although the . ,
transmission lines will be supported by a minimum number of towers,s‘-'
the towers necessarily stand on the nest conspicuous land features,‘ll

that it is obvious that the route was selected solely on the basis

of a cost quotion (sic) with callous disregard to the effect on the ;”*¢i

| landscape; that when completed the lines will stand hideously
against the sky for as long as steel may endure, thus spoiling the
beauty of complainant's property and representing a permanent
intrusion into the natural state of the Santa Lucia Mountains as
preserved by the Lo° Padres National Forest, and that these lines |
will be visible from a large area of said national forest and there—-‘;
by constitute an imposition.upon.untold numbers of people who use )
the park for recreational purposes.- J N '.‘

The complainant further alleges that the defendant has
acquired the rigbt of " way and. completed, or virtually completed, A
its lines along the northeasterly‘route from Diablo Canyon to thelﬁ
State Highway 1, approximately'e mlles south.of complainant s

gropertys that this is in the area of the prominence known as Poin*ff“‘

Buchon, that it 4is one of the few primitive areas along.the entireffflj}f
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California coast and’ it 15 also one of the few placeu in.California;U{ﬁjw

In which the rare Bishop Pine grows, that in the course of its
foregoing. application tne defendant unequivocally represented that
its construction of the e facilities would leave the terrain and
flora in the area undisturbed, tnus minimizing the damage from tne
project, that tnese representationS~were false at the time they
were made; that the defendcrt rcd 1o intcntion of expending.the
sums which would have been required to carry on’ construction and
at this time preserve tne right of way and natural state, that

thece representations were made ior the sole purpose of inducing

the Comnission to grant the certificates aPplied ior witn calculatedf;f B

callous di regard for the public interest that in fact the terrain L ﬁ‘

has been devastated by deiendant's con truction eifort along the
right of way; and that complainant believes and alleges that the

construction of the lines on the right of way-to be acquired across o

tneir property will be curried on in the same" manner as it was‘f e

across Point Buchon; that the placement of‘the transmission lines *b”t i

along the proposed route therefore will utterly destroy scenic
beauty and violate irreparably the primitive cnaracter of both
complainant's property'and tne Los Padres National,Forest, and
*hat the proposed route of tne transmission lines is against the
public interest and convenience and is unreasonable and improper
wnder existing circumstances. B _ e o
The’ complainant further alleges that no construction h&u B

been commenced on the segment of defendant’s line from a point

approximately one mile soutn oi State Highway Ls. that tnis segment ,f;"“l

lies adjacent to Hollistex! S Peak, which 15 the most Significant
land feature in San Luis Obispo County, that defendant's route
along this segment was deliberately lengthened, at-additional cost
to its consumers and. the public, in order to avoid lands owned by

the United States of America and thus enable the defendant to
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retain its negotiatrng power-under*the law of eminent domain, thatfn;fefg
this is completely reprehenslble in that it obliterates one of thepéf”. |
most beautiful features available in San Luis Oblspo County ﬂor - o
this genexrat tion and future generations, that the entlre route was f,_r ”ry
selected by an employee of defendant without any significent \
consultation with any expert or public ageney, ‘or any other group
whose interest was to be affected; that the only tralning or
experience for this task possessed by - tnis employee was acquired
in the course of his employment with the defendant in its land L
managenent division; that unless restrained enaoined and ordered i
to cease and desist constructing said transmission lines along.the
proposed route, complainant's property and the setd Los Padres
National Forest will be irreparably 1naared end damaged, that
complainant is informed, ‘belleves, and: therefore alleges that
defendant has not fully studd ed and. lnvestigeted the placement of
the proposed transmission lines-in such a way as to be compatible
with present land use and adaptablllty, that defendant has ;
disregarded asesthetics and the primitive character of‘complainant s
property and the violence wnich lts proJect does to the. primitive | o
character of the Los Padres National Fores t, and that it is in.the . |
interests of the rate payers eand consumers of defendant-and the | |
general public that a2 full study be mede o the alternate routes
both above and below ground including consideratlon of all _
currentl y feasible undergrounding tecnniques ln order to relocate r"'
the lines in such a way as not to inhiblt the development of
recreatxonal activity in saild. area. N _

The complainant further'alleges that the landowners to be
affected by the constructxon of the foregoingrfacalities received
no actual notice of the proceedings whlch resul ed in: the lssuance
of the foregoing certifica es, and thus were deprived of an

opportunity to be heard at a time when tney could have acted ln
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concert and at a time further when defendant would not have been
able to c¢laim any preJudice because of acquisitlon of right‘of way
or other expenditures; that at all timesamaterial in this respect
defendant knew the owmers of the property it proposed to traverse
with its lines; and that any constructive notice which may have
been given was insufficient because it did. not delineate the
propexrty to be traversed or othe“wise affected and thus is void.s‘f

The complainant seeks the following specific relief--t

1. That the Commission make and issue a temporany order

restraining defendant from proceeding with.right of way*acquisitionfﬁ-'”’

along the segment of the route defined herein, and restraining‘any R

further construction along that portion of the route which it hasv/
already acquired until alternate routes for the proposed trans-““ |
mission line are examined which Wwill permit the final disposition o
of the matters complained of herein. .

2. That the Commission order the staff of the Commission to g

wndertake an investisation to examine all possible alternate routesff'

ané report to the Commission on the results of such an investiga— fh‘

tion. | h _: | ‘j'
3. That the Commission require defendant to undertake the

study of alternate routes and to supply detailed cost data for |

construction and right of way acquisition in connection therewith,»ir)ffﬂi

4e T when an acceptable alternative. is’ found, the‘fff”‘ L
Commission £ind that the current propos ed route along,that segmenti'”
crossing. complalnant’s property is unreasonable, improper, and '
against the. public interest, and that the Commission.make all
- necessary orxders appropriate to enJoin, restrain, pre*cnt and
prohibit defendant permanen*ly from constructing that portion of
the transmission line of which complaint s made herein.‘ . ‘P

The defendant admi S the commencement oi construction of

the first nuclear fueled power plant.and authority to commence thegpff' -

-5-
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second at Diablo Canyon (Decisions Nos. 73278 end 75471), thet twojp\*' Q
/500 kv transmission lines between Dieblo end Getes ubstation willff

eross complainant's property, that construction of defendent' |

230 kv transmission line, certificated in.Decision No. 73278 and _

extending from defendant's Diablo Canyon power plant northwesterkyffc‘
‘ approximately 10 miles to a connection with defendant's Morro Bay-”'f

Nesa 230 kv transmission line, has been completed, that.tne subJect
Diable Cenyon power plant 500 kv transmission lines ere parallel

and adjacent to said existing 230 kv transmission line to the j

point of ¢rossing defendant's Morxyo Bey-Mesa 230 kv transmission .

line, that the alternate route proposed and prepsred by counsel

for complainant and presented as. hereinafter alleged to the

Superior'Oourt for the State of California,in snd»for-tne County x

of San Luis Obispo for those portions or tnese transmission lines
would bisect, cut across and run tnrough,substantial portions of

the Montana Del Oxo. Sta.te Park rather tha.n avoid s.nd go around |

said State Park as presently located by defendant, thet defendent

has acquired virtually all of the right of” way ﬂor approximstely

19.9 miles of its said Disblo Canyon-Gates SOO kv transmission

line between the power plant switchststion site and tne point

where said transmission line Joins or commences to-parallel

defendant’s Morre Bay-Gates transmission lines, that the remninder

of said transmission lines is slmos entirely parallel and

adjacent to the existing 230 kv Morro Bey—Getes transmission line

for approximately 59.1 miles to the Gates substetion, that _

defendant denies that said transmission 1ine or any transmission

line mentioned in complsinsnt's complaint crosses the area known

&5 Point Buchon, and alleges that the erea known as Point Buchon

is located approximately five miies to- the west,of the north-south

line of the transmiss ion line wnicn crosses complainant's . _

property;_that_tne close t point of any of said transmission lines




to Point Buchon is at the power plant ulve some 3-1/2 miles from
Point Buchon, ané that complainant's property is appro 1mately lo
to 10-1/2 miles from Point~Buchon. ' '

The defendant denies that eaid Point Buohon, located some. L 5x"ﬂ
five miles to the wedt of the north-south line of said trangmissionf

line i1s one of the few primitive areas along the entzre California
‘coast, and that it is one of the few places 1n which the Bishop

Pine grows; alleges that the Biohop Pine grows in numerous areas :r:jf?
along the California coast between Humboldt County and San Luis{u“"'wlb

Obispo County; denies that complainanm'f property is primitive,f
end alleges that it is mostly open cattle grazing land with
ninimal farm improvements and with some indication of mining
activities in the area In the past. ‘

The defendant admits that no aotual field construction:e“
has been commenced on the segmentvof defendant's 500 kv 3 .
tranfmiesion line of the Diablo Canyon-to—Ga -substation rouxe
from & point approximately one mile south of State Highway l, o
denies that its route was. delected in order o avoid lands owned
by the United States of America, alleges that uaid rodte orouses -
lend owned by the United States of. America, particularly in the

first few miles out of the Diablo Canyon site and’ in the Lou Padres

\National Fore t, and that the location of the crossing,of Uni ed
States of America property has been approved by the appropriate

federal- agencies, and denief that the route wug serected without

any significant consultation With any expere or-publio agency or P

any other group whose interest was to be affected.vv‘  —
The defendant allegeo that in formuleting the route of

said transmission lines full conoideration was glven to desthet cs,f:\f,i‘

conservation, scenic recreation and primitive dreao, bird

sanctuery, and areas of unique flora and fauna, as well as numerouﬂ

other factors, all of whioh were discussed in detail et the
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hearings on defendant's Application No. 49051, and further~alleges :
that the United States Department of Agriculture, Forestry Service,ux:
was consulted concexning the location of the: subject transmission
lines across the Los Padres National Forest, and special use i
pernits obtained for sald crossings, and further alleges that at _
said hearings alternate routes proposed by landownerc in San Luis
Ovispo County were considered, and that in defendant's Application
No. 50025 and in Public Utilities Commisaion Decision No. 75471
cons‘derntion was glven to tne ﬁeasibility of undergrounding |
transnission lines emanating from.the Diablo Canyon Power-Plant..‘flv“

Defendant further alleges that although.the Public ‘ A
Utilities Commls ion has a staf” oi echnical personnel capable of
_nvestigating and deternnning tne transmission line location whicn
is compatible with the greatest public good and least private

injury, and has participated in such decision, it would be & burden’

upon the Cormission and the people of the S ate oi California to

unnecessarily inves tigate and review~a transmission line route

which has alreadj been the subaect of. Commission hearings, and uponﬁit.g7”

wnicn the Commi Sion has made itu findings and dccision, and, |
further, e review transmi°Sion line routes wnich have been tne

subject of litigation in the Superior'Court of tne State of

California, and specifically where such litigation nas been betweendf'f

complainant herein and defendant, and the Court has rendered its
decismon findlng that the route presently~being aoquired by
defendant and approved by the Commission,i" the route wnicn is’ mo
compatible with the greatest public good ard the least private f} L

injury, merely because complainant and her~counsel are dissatisfiedf.«v'

with the Cour*'s finding‘and deci ion upon the issue which R »
complainant elected to raise in said Court.h R |
The derendant admlcs and alleges that it commenced

discussions with: and con acted property ownere concerning the
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subject transmission lines in Novembcr 1966 alleges that

complainant was initially contacted by‘defendant relative o’ said ’j” ”

transmission lines no later than' January lO 196?, that defendant
obta*ned complainant's consent o survey her property through her

then attorneys, and obtained the written cons ent to enter upon saidct~

property from.complainant’s tenant on March 24 1967° that two |
coples of naps ‘showing the - route of defendant'° Diablo-Gates 500 kvav, 
tower line which crosses the lands of the BIAGGINI TRUST were | |
supplied ¢complainant's co—trustee, MEDA PARACHINI, by-mail on |
April 11, 1967; that on defendant's Application No ugosl, which
concerned in part the subJect transmission lines, the Commission,«
on February 1, 1967, ordered that notices oi the hearing on said
Application be published in. a form prepared by the Commission at
least ? to 10 days prior~to the date of- the hearing in newspapers
of general circulation in San Luis Obispo county, San Francisco '
and Los Angeles- that at the commencement of said hearing ‘
defendan‘ herein pres ented evidence of such,publication, that
extensive hearing were conducted on said application in San Luis ‘

Obispo County on Februaxry 16, 17 and 28 March l 2 29, 30 and 3l'fvvify

april 12, 13, 14 and 265 May 11, 12, 24, 25 and 26 1967, that |
said hearings were the subject of extensive coverage by all news"‘
medie in the San Luis Obispo County area, including television,
racio and newspapers, and was the subject of current conversation o
among 't residents of San Luls Obispo County, and several land-t o
owners and attorneys foxr landowners whose land was crossed by the L
subJect transmission lines examined and cross-examined witnesses,
teutlfled and presented evidence, exhibits and statements ‘ ,
concerning the location of the subject transmission lines and
propo ed alternative |

As af rmative defenscs the defendant alleges that the"‘ o

Superior Court of the State of Cal ifornie in,and for'the County of;;ﬁ L
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San Luis Ovispo (Action No. 35739) rendered a deciaion against
complainant (the Biaggini Trust) and for the defendantlon the

is ves Iinvolved herein; that saiddecision constitutes res Judicata
against the complainant and for the defendant herein that in S
complainant's (therein the defendant's) answer (Action No. 35739)

as an afffrmative defense complainant herein alleged- B

"Mhe requested taking by the public will not be :
the most compatible with the greatest public -
good and least private injury for»the reasons that:

(&) - The plaintiff has utilized private property |
instead of property owned by the . United
States Bureau of Land Management, ‘

(v) The plaintiff'has not utilized the most
direct route Trom Hollister Peak, between -
San Luls Qblspo and Morro Bay,. California,
to a point north of the subJect property,

(¢) The route selected by olaintiff 15 the
most sultable to it, but the most destructive
and dlsruptive of the natural beauty and ."
environment of the area, when othexr areas
are more feasible, useable and less -
disruptive of the beauty and environment.”‘

that on June 8, 1970, the proceeding came on regularly for trial-”='
that the Lssue of the compatibility of the location of the |

transulssion lines with the greatest public good and leastiprivate;‘pra'ﬂ

injury was tried by the Court “that on June’ 9, 1970, the Court

rendered its decision for~defendant herein and against complainant":‘ :

herein; and that said decision constituted res Judicata against
both complainant and defendant herein. o

The defendant further alleges that the- Superior Court

hijmummnmruethmtmmMmMnnmiswmamh\@\f

with the greatest public good and least private injury in the
eminent domain proceeding, that defendant herein filed its
application for certification of the first 500 kv transmission .
line from its Diadlo Canyon Power*Plant to the Gates substat;on onin"
Decexber 23, 1966, and pub shed notice of‘hearing thereon |

, pursuant-to the Order of‘the Commission, that extensive hearings
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were held concerning said application, and the Commission ‘

approved and certified said transmission line, and that defendant

herein has now acquired large portions of the easements and

rights of way necessary for sald transmission line, several of S L.
which have been acquired from Landowners: represented by the firm Efﬁ~fiﬂ7
of Ogle & Gallo, attorneys for the complainant herein, and in

which the location of said transmission line was either not

questioned or was agreed to prior to payment. | |

Defendant further alleges that for~defendant herein to
have said transmiscion line constructed and operational by
June 1, 1972, the date upon Which.Generating Unit No.,l at the
Diablo Canyon power plant is to become operational defendant .
must commence necessary clearing for the construction of said
transmission line by May 1, 1971 commence installation of
foundations for structures for'said transmission line by June l
1971, commence con truction of the transmission,towers by
Avgust 1, l97l, and. commence stringing of conductors by NovemberV S
1971; and that it will be impossible for defendant to meet such :”,iv&:ff,
construction and operations dates should this Commission at thisQf\
time commence extensive hearings to reconsider certification | |
already. given, and a transmission line route already'approved byiﬂVd
the Superior Court for Sen nuis Obispo County, California.;:

‘The. defendant states that not only did it obtain use , !
permits, or the equivalent, for~ ald transmission,lines from,the:if*7+7l?
appropriate county administrative or governmental bodies, and
consult with interested groups (including the Sierra Club and ‘

.Audubon Society), and governmental agencies concerning the route h
of said trensmission lines (including obtaining Special er ~‘_'.
Permits from the United States Departmentlof Agricultu e, Fore nv“;.
Service), and make modif cations ‘n the route of sa‘d lines e

pursuant to sugges tions made by such bodies and groups, but, in\j\'
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addi vion, the route of tne first SOO kv transmission line rrom the':

Diablo Canyon Power Plant %o Gates substation was approved and

certified by the Commission in Decision No.. 73278 after published i

Notice of said hearing pursuant to Order-of the Commission, and theff“”5ﬁ*

Route was subsequently- approved by the Superior Court of the State o

of Californis in and for the County of Sen: Luis Obispo in two )
separate proceedings. before two different Judges, that, in,{'
addition, the route of the second parallel and adJacent 500 Ky |
transmission line has been approved in the Superior-Court of tne'
State of California on two eparate occasions before two different -
Judges; one of sald cases being between tne parties in this o |
proceeding and . constituting res judicata as o complainant and

defendant herein; that appropriate certification.and approval of

sald second parallel and adJacent transmission line will be sought ‘pi ”"

from this Commission pursuant to Commission General Order No. l3l
at the appropriate times and that, at such time, notice can and
will be served upon complainant and ner‘attorneys as interested
parties pursuant to Section 6 of the General Order No. l3l.| p N
Toe defendant requests that the complaint be di missed.;;,;b
A hearing on the defendant's motion o dismiss tne
complaint was held before Examiner Rogers in San Francisco on
July 16, 1970. No evidence was presented but-arguments by tne
defendant in support of the motion and by the complainant in N
opposition thereto were.heard_and tne motion.was,subnittcdg‘u

History o o
| On December 23, 1966, the defendant herein filed its
Application No. 49051 for authority to construct, install own, ”.;
operate, maintain and use a nuclear fucled power plant in Diablo K
Canyon, San Luis Obispo County, California, together wi*h
transmission lines and related facilities. Notice of hearing

thereon was served on all possibly concerned governmental agenciesﬁ;j{f%“ﬂ

-2-
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and private groups as well as individuals who indicated an intereut*_ﬁng

therein. In addition, notice. was published in newspapers of
general circulation in San Luis Obispo, San Francisco and Santa :
Barbara Counties. Thereafter, commencing on February 16, 1967, \f
and terminating on May 26 1967, 20 days-of public hearing were
held, 17 of which were in San Luis Obispo.\ On‘November-T, 1967,
the Commission issued Decision No. 73278 on the spplication whicn
authorized, inter alla, the. transmission lines generally as '
descrived. | | “

The Commission by Decision No 75&71 in Application.No. y
50028 ordered applicant as followss

"Within one month after the effective date
hereof applicant shall advise ald affected
parties of the exact route of the .
transmission line for Units Nos. 1 and 2,
and shall £ile a statement with the -
Commission that all parties have been o
ad Vived -

By letter of May 13, l969;‘applicsnttsdvised:tne;te?'
Commission: | ' o | )

"A11 owners of properties which will be
crossed by our Diablo-~Gates Westerly and
Diablo~Midway 500 XV lines have been -~ .
contacted eithexr in person or by mail.  In -
each Instance they were given copies of

our line naps delineating the precise '
location of the lines."” .

No petition for reopening was filed by complainants, and
as recited hereinabove, the route in question, insofar as it 0
affects complsinants' property, was the subject of an eminent
domnin oroceeding-

Decision No. 75&71 also ordered applicant as follows, in-_fp"“

pa:t:

"In designing its plant, switchyards, and:
attendant facilitlies, applicant shall
glve full consideration to aesthetic -
values and conservaoion of the notursl
resources of the area.” \

The- complaint herein alleges in substance that tnese
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considerations.have'been disregarded insofar ee‘the”tranonisoiond‘
route is concerned. Defendant denles these contentions. There ’-“’f
has been no hearing. by thie Commission on the merits of these
allegations. _ _ ( o
The subject of undergrounding the transm.ssion lines waed'~
ratsed in the heartngs n Application No. 50028 ‘I'he difference

in cost was so extreme ($9,407,000 as compared to an’ estimate of i'

$400,000,000 to $500,000,000 for an 84 mile, 5oo kv line) that the f§,‘ |

Comnmission by authorizing the construction of the overhead

transmiosion line concluded that. undergrounding,was not.economically
feasible. ' o |

Complainante should have an. opportunity to prove their

contention that, contrary to the order in Decision No. 75&71 set}[;7%ff ”f

forth above, the defendant herein has disregarded aeethetic and g
environmenoal coneiderations in. the planndng.of the transmission’““d“

line route in question, bearing in mind that construction of anygfije” o

transmission line necessardly disturbs the terrain, flora and
ecology of any area to some extent. o =
Based upon the foregoing, we fdnd and conclude that theciy;_
motion to dismiss should be denied, and that.complainants shouldfff'
have an opportunity to. show that defendant herein has unreasonably f:

or unnecessarily disregarded aesthetic, nvironmental or ecologicalf.'

considerations in the planning of tne tranem1°sion\line from.Diablo\:.-'n

Canyon <o Gates, contrary to the order in Decision No 754?1._ f

IT IS HEREBY ORDERED that d"e:t’end'an'bf"s\}fmo‘o’ionz._j ;o{‘ dis;ni's}s; S

oy
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is denied, and that the complaint be set. for hearing limited to
the issues stated in the preceding para.graph.

Dated st ___San Frwcso Cali:t‘_o,mia-, this _ _/_bﬁ =
day of _ DECEMBER , 2970. | T




