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Decision No. ___ 7",-8~1. .... Z_:9 __ _ 

BEFORE nm PUBLIC UTILITIES COMMISSION OF, THESTAXE- OF ~IFORNIA 

In the Matter of the Application of 

MALIBU WATER CO~lPANY ~ 

a corporation, for authority to sell 
its assets to COUNTY WAXERWORKS 
DISTRIct NO. 29, and for authority 
to cease operations and to be relieved 
of its public utility o~li8ations~ 

) 

! Application No~.52063· 

(F1ledJuly 22,. 1970) 

Gibson, Dunn & Crutcher, by Raymond L. 
CUrran, Attorney at Law, for appl1cant~ 

James T. Rostron and Douglas V. Hart, 
Deputy County Counsel, for County 
Waterworks District No. 29; Myron A. 
Weiss and Alvin S. Kaufer, Attorneys 
at taw, for Malibu township Council, 
Inc.; Je~ E. Pritchett, for Malibu 
Board ofealtors, Trancas Property 
Owners 'Association,' in propria persona' 
and other property owners; Paul Tasker; ,: 
for People in Unit 4' of District- 29 .. 
(County Water Departxnent),; Robert Knutzen). 
for Malibu Board of Realtors, Inc.; and 
Ed Smith, in propria persona; interested 
parties. '. 

Jerry Levander; for the Co'Jlllll!ss10n staff. 

OPINION. - - ~ ~ - _.--
Malibu Water Company (applicant) seeks authority,to 

sell its assets to County Waterworks District No-. 29 (Distrlct) 
. . -

and for authority to cease operations and to- be relieved-of 1t'$' 

public utility operations. Applicant is apublicut:t11t~Hwater 
- , . 

" corporation serving in and a~ut Ma11bu~Cal:tforn1a. The DisZrict, 

is a Co~ty Waterworks District organized under the laws of 'the 
I. ~:. 

~ -. 
"; .. ::,r\~ .. 

" ir . 
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State of california sern.ng dcmestie water in an area itnmediately 
. . 

a.cljacent to tb.a applicant's service area. The interested parties 

were concerned with the price to be paid for the system>. not:w1th· . 

the transfer as such. Public :hearing was held
i 

before' Examiner: 

Robert: Barnett: on December I,.. 1970, in Los Angeles., after w~eh 

the matter was submitted subj ect.tO' the f:.tling of br1efs,.'wh:tch 

have been received. 

All of applicant's certificated service' area lies W:tth1n~ 

the present boundaries of the District and a110£ applicant's 

present customers are receiving servic~ within the District 'g. 
boundaries. Distl:ict is at the present time the applicant's '. 

, , 

principal water supplier and the District owns and operates the 

main water transmission line which extends subs.tantially' the .' 

entire length of the applicant's se:v1ce area. 

A number of recent developments in applicant·, s serV'ice 

area have influenced applicant's decis:tonto sell its assets' and' 
. , 

terminate its public ut111ty operations. The impending lapse:' of . 

the deed restrictions which in the past have acted as a limit a­

tion on the number of building sites in the area, the establish­

ment of the new campus for Pep}>ex-dine College and the acqu1s:f.t':Lon 

of substantial acreage by a national realty deve,lopment £irm~ali 

indicate a substantial increase in the develo'i?ment·Of·the'appl.~­

cant's service area and a corresponding increase' in the demand. 
" " 

for wat:er service. Applicant believes that itsf1nancial condition 
Ii 

is such: that it eannot now nor' will it in the future be in a pOSi­

tion to' assure adequate financing of the improvements to,ap?l:r.~an.t' S 
I' ,. :. ,,', 

system which will be reCl:\.4ired>:to:nc~t':he expected' increased' ,d~~rid 

. . . . 
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for water service nor is applicant in a pos!tionf:tnanc1aliy to, ' 

assure that the continued. operation of the applicant's system' 

can be maintained at a level which would meet. the high standards 

expected by this Commission. 

In view of applicant f s present financial condition it 

is the opinion of the Board of Directors of appli.cant,thatit 

would be in the best interests of its stockholders, and:.",f its" ,,t. . . . 

customers if applicant were to terminate its ac:t:[viti~:asa 

public utility corporation and have' its operati.ng aSiets and: 
, "" . ~ 

. " ", " .,: 

sel:Vi.c:e to its present customers taken over by':th~',D1strlc:t'. ~\:n 

agreement (Exhibit No.5) has been reached,. subject t~the 

approval of this Commission,. for the sale and trans£~rby ,appl:t:­

c:antto the District of substantially all of applicant's water 

storage and distribution f~ci11ties. 

Under the te-rms of the agreement the .District has 

agreed to pay applicant $1,334,00,0 over a p,er1od of time) with 
. . , 

s'\!,ch additional conti'Cgent amounts, .not to exceed $750i~OOO;as 
, 

tIl.'ly become due under the proviSiOns of paragraphs S. ands:t' of the 
, ' 

agreement. None of the liability of applicant will be aSsumed 
. '"''',, I' 

by the District. Substantially- a.ll of applica.nt's property'will 

'be acquired by the District free of all liens, encumbrances,and 

claims as more specifically provided for in. the agreement .. i 
,. '. .,; .,: 

,.,' 

, ... , , 

........ , . 
"',' 

, ·1 
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It 1s estimated that 38;of November 30,~ ;970,. applicant 

had outsbuding ~in extension contracts in the:, am~unt of 

approximately $342,.756. Applicant proposes-that prior to, the.date 

of the closing of the sale it wi,ll negotiate with 'the owners of ' 
" ' 

these contracts to terminate as~s.ny" of them as,,:possib,le. With 
, , '.,~\I " :',. .' ' 

respect to all main extension contracts not term:tnaeed,.. applicant , . . . 

has created' an interest-bearing irrevocable trust~ f~ndwith·:tb.e 
~.I ' , ~: ~'" ;, .' . ' I, 

United California Bank to securc':[full repayment of the contracts. 
'I • ~ . " 

Under the provisions of paragrap~ IS. of the prorosed' ~reementthe 
District has agreed to. provide appli:cant with the infomation 

required to determine the amounti •. t~ be repaid :to. the~' holders~ of 
\.. .' 

the contracts during. ,the texm: of the agreement. Ap?1:ieane. :w!ll 

provide for the payment to the trus:t fund of the f~rst monies to 

be received by applicant under the provisions for cotlt:tnge~t' 
. . 

payments in paragraphs 5 and 8" of the agreement u.ntilthe· money 
~~ 

held in such trust fund equals an aluOunt which would: besuff1c'fent 
I ..(,. I'" 

to allow applicant t~ purchase and. terminate under the provisio~s .. 
, . ' ,.' I" . 

of the applicant t s main extension rule all of the refund contracts 

wlrl.ch may still be outs-tanding. at the time of. the:sale and' tranS£er 
• 1 . ' . 

of applicant's operating assets. Temporary meter advances, of· 
. 'i ",:1' 

$2,,679.90 will· be returned by applicant to- customers :tmmecH~ately· 

after the closing of the sale. 

~ I 

'I , 
, I 
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" ,1, \, " 
Under the· pro~s10ns of paragraph 28 of the, agreement 

between 'the parties' ~e:~bistrl.ct specifically agrees" to·' a.SSume 
'''.' . " 

the obligatio~ of providing wat~r service to all of, ~ppl:tcarit r s " 

present customers and to such o~e:: custom.ers': and, landowners as" 

may request dom.estic waterserviee in' the future' within" the:,' 
, 

se::v1ce area of the District,. At the preseut ',t:fJneapplicant has 
I ',I .p' 

a limited number of" customers who =eceive water for i:r:r18a1::t~n 

puxposeS1:rom the applicant's dom.estic water syst~ at a' lower 
.\,": , " 'I' 

irrigation water'" ~ate provided for in" apt>licant' s filed tar!ff~ 
'r ~c .-

DisC:nct doe-snot at thii' time offer, lower rates anywhere in: the 
" 

district ;~for ,water used. for irrigation purposes;.. !he District 
I, ~ . ,I' 

has agreC:d to' assume the obligation to continue to; serve appli-
,', 

cant's present irrigation water customers but i.t does not intend 

to adopt rates for or to' establish any irrigation service which: 

would be applicable to any irrigation water user ex,eept those. 

presently receiving' such service from applic3nt. The Dis~trlc1: 

!las agreed that initially such water service' 'shall be rendered 

at the s.ame rates as may be in effect under thc;~a;p'lic3.nt~s ' , ." •• 

tariff as of the date of the transfer of applicant's assecstc>'i: ~~:,' , 
" ...~. >t~~' '~~.U~~. 

the District, subject) however) to" any future changes: in:rates: ' 

which may be adopted from time to' .. time by the D:tstrietin: 
,', " ,', ' , ' .. ,. I: 

accordance with its' rules and regh18:tions and' allprov:ts1ons, ofi' 
"', " .• ., ;, I' 

. . I . 
I law. 

'.' t 

" 

',1" II '. , 

" 

':. 
:1 

\ i. i: 
, ' ' 
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Applicant believes that the sale':Ls: :tnthe'best interest 

of the public. the Dis'trict will be in a position to continue ' 
, , : 

service to all of applicant's present customers andtoprov1de 
,,!: 

the facilities required' to serve any future customerswho~y" 
I 

, I 

request service in the area., The District, because o,f' its "size 
I, "i 

and sound financial structure and the fact that it is a publie 
: I ' 

entity will be able to assure th~customers ,in this, areaofia: , 

stability and conti:luity of service that' the· app11c:ant 1s no,t: in 

a position to do. The District presently sexves·anarea imme­

diately adj acent to the applicant and has or will be ab'le to 

obtain experienced administrative and operat!ng personnel to' 

extend its operations into applicant's, prese~t, service area upon 

completion of': the ~le. 

The, Malibu Township Council (the Council)'~a, group' of 

private citizens, takes the position that the price 'to be· paid 
, 'I' 

" 

for the a~?l:tcaxlt by the District is unreasonably highalld~ 
~ , 

solely becau~e ,of the price, the proposed sa-ie is, not ,in the ' 

public interest. The Council and all interested: parties: agree' 
c • : 

that all present customers would bes,t be served,:Lf the Distrlct 

took over applie:mt' s water system. . However ,. the cou~eil·· argues. 

~hat the District has agreed to paY,over $2~000,OOOfor.3.water' - ' , 

company 'With a cux:~~t' deficit ~f almost '$:SOO,OOO,·'withaver:age· 

losses of over $33~OOO per year,· which has: a~'appx:.lU:sed, value 

of $1,000,.000, and a rate base o'f $1,055,.000~ In other. words.:" 

says the Council, the D:Lstrlct :Ls paying. almos.t $1,000,000 more 

than the company is 'Wortb.~ In our opinion; :he Counc11/s argu-. 
; I I, 

1llent is :lot supported by.i'he f~cts. .. 
, I 

: I 

-6-
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At the outset we wish to emphasize that: this is not, 

a just compensation proceeding: (Public Utilities Cod'e, Sec­

tions 1401-1421). We are not here> in this' proceed:Lng'~ to', 

detemine the r~nable value of the water system in the sense 

that we are going to fix the price ,for the sale'. Rather> our: 

function in this proceedi1l8 is to determine if, 'the' salesprie~" , 

is reasonable, not as just compensat:ton~, but1u: the' sense th~t' 
there has been no o,,"'crreaching by 'one of the parties. ~1e are' 

not going to substitute our judgment as to' the reasonableness I' 

of Qe price for that of the parties. So the matter boils down 

to whether applicant has taken advantage of the District, or 
,. 

whether the District has been derelict in its duty toward'its,!:, 

constituents. We find no advantage takenJ " nor", dereliction of:: 

duty. 

:the District> as part of its investigation to ,d'ete:m!ne 

a fair price for applicant's wate= systetl1, retB:1ned the ,James\M .. ' 

Montgom.ery Consultillg Engineers J ' Inc. > to prepare'anappraisal:., 

This appraisal (the Report) was admitted in evidencea.s',EKh:l:b:£lt 

No.1.. The Council bas based most of its argumentson.::the fact, 
that in some respects the Report appraises the systemeo'llSider~bly 

lower than the .amount fine.lly' agreed to by the Distr!ct; • 

-7-
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By transmittal letter of July 14). '1969', the' R~ort . 
• ' ':'( I I,~ 

concluded that the value of the physical assets of appl~.:ant ,. 
o • • I, • . '),"'" , ~ ; , • 

excluding the water well, the land and land rights" baseC! upon 

reproduction cost new less accrued depreCiation, :[8 $2,.181,133'. 

Based upon capitalized earnings, the Report concluded':' that the 

District should pay about '$852,000 for the, systeiu. 'Xh~'Report' 

stated that the District should begin negotiating at $852,.000-, 
" '" ! 

should not pay more than $2,181,000, and ,should not offer more 

than $l,OOO~OOO. By transmittal letter of October 14, 1969'; I 

after the District revised upwards: its 'estimated net, revenue 

figure for 1970, the Report concluded that the max1mum amount 

that should be paid for the system was $1,265,000; that if '.' 

estimated'earnings from new customers over a 20-year period. 

were to be included,. the maximum amount to: be!pa!d'sbould.:be 

$1,825,.000. 

A rate base estimate was'placed in evidence (Exhibit 

No.9) which shows that utility plant to· be s~ld to the Di;triet, 

less depreciation, plus material::s and· supp"lie~, is $1~604"OOO.· 

If advances for c:onstruct!onand contr1but1onsin aid of con-', 

struction are. subtracted> the remaining rate·':b.ase· 1s '$1 ~ 055; 000 • 
• '-. I ,- , 

:" "> , , 
- . 

'j> 

" .... , " ".~ 
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!he Council contends that the purchase pri.ce is. 

$2,084,000, which is between $750,000 and $1,00'0,'0'0'0 too high. 

Apparently, it bases its contention on the'Report'srecommenda­

tion that the maximum price offered should not exceed $1,.0'00,000 

(letter of July 14, 1969); or, under a revised, earnings es tim8t:e , 

the recot:ml.enciation that the maximum. price, offered should, be 

$1,265,0'00 (letter of October 14, 1969); or;, that rate base is 

$l,O~S~OOO. We'do not put the emphasis ohi,the Report that, the 
~.:.~::;/' ,'"'. ". . 

CounC?:il c:loes. In our opinion, the- Reportisllo more' thana 
, ..... 

recotm:ilcudation to the District;, data to. be utilized by the' County' 
.~ '"" 

, ,"' •• ' u."'" .~ 

Engineer to arrive at a reasonable offer. The expert;::~~'ttI($S as 
) ."~ . 

to valuation in this case was James T. Rostron,. Division 'Engineer " 

of the Waterworks- and Utilities Division of the Department of 

County Engineer, County of Los Angeles. It was' his expert testi­

mony that a fair price for the system .being trans,ferred, could be 

as high as $2,.300,000 (which includes $134,0"00 in' plant added to 

the system since the valuation date of the Report)a.nd that the 

District was getting a fair deal at the contract ,price. He was 

the engineer subj ect to cross-exam:(nation. No person from the 
, " 

consulting engineers, ,appeared' to support the Report ,and' ,be', 

subject to cross-examination. Mr. Rostron testified that ,the 

" p~chase price of the system was a base price of $1-,.334,000) 

plus a contingent payalent price of $750~ 000, of whi.ch not more 
,~\ "' . 

than $500,000 was expected to be paid on 'the contingency price.'" 

In his opinion; the maximum to'tal purchase price'was ,$1) 834, 000' 

over a period' of 20 years. 

" -9-
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In our opinion, the most significant value placed upon'" 

the system. was the plant original cost, less depreciation, plus 
, , ' 

materials and supplies, of $1,604,000. That is the cost of what 

the Districe ,is receiving. For that system the' District will 

pay $1,334,000 plus. contingency payments which areest:tmated'to 

be not more than $500,000 in actual payout, for an: eventu8;ltotsl 
" 

of about $l,,~~,OOO. In our opinion, the ag=eect price- !swithin . 

the bounds of reasonableness. 

't·1e C,ilnnot emphasi~etoo strongly that this i'snot a 
, , , 

just compensation proeeeding, nor a proceeding to: fix' the fair' 

o:r- reasonable value of the system, nor a proeeeding. in wlUch' 
, ' 

this Commission is going to substitute its judgmento.f x:eason- ' 

ableness for th...~~ of ~he, parties.. It is merely aproeeeding to, 

determine whether or, not the purchase price is' reason,able' in the 

sense that there has been no, ove:"eaching by one party or the 

other. In that sense, we find that t,?e purchase pr1ceis reason­

able. The evidence shows thae the purchase p.rice was. arrived at 

after al:m t s-length negotiation between two parties, botnof which 

are knowledgeable in the field. In fact,' the price pa1d'andthe 

method by whi.ch the price was arrived at: fits. the usual def:t:r.:it1on" 

of market value, 1:hat is. ... the money that would be paieinan'open 
',' 

market by a ~lling buyer to a willing sell.er, bot:hiti, ,complete' 
, , 

possession of',: all ,the facts surrounding the sale and neither 
I " 

'Under comptlllction ',to act. 

-10-
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Findings of Fact 

1. 'Within the next few years there will bea substmltial' 

increase in the development of applicantts service, area and a:' 

correspond1nginerease in the demand for water service •. , Appli";' 

cant's fiuancial condition is such that it cannot" now). norm1l 

it in the future) be in a position to assure adequate financing 

of the improvem.ents needed to meet the expected increasedde:mand . 

for wate. service. 

2. the District presently serves au,area'immediately 

adjacent to applicant and has the experienced personnel and 

sOtlnd financial structure to assure applicant's customers,. and' 
. , 

future customers, of a stable water service in app.licant's. 

service area. 

3.. Applicant and the Distncthave ag.::eedthat, the District 

should pay.:::. base price of $1,334.000 plus a contingentprlce of 

$750~000 for applicant's system. It is reasonable to.eonclude 

that only $500,000 of the contingent payment price of $.750,000 

'Will become due over the next 20 years. l'hex:efore the District 

will be paying approximately $1,8'34,000 for applicant's system. 

4. 'Ihe reproduction cost new less accrued deprec:i.~t:ton . 

of applicant's system is $2~300.000. Theorig1nal eo&tless 

d~reciatioll of the utility plane to be transfQrred~ plus. 
. , . 

materials and supplies, is $1.604.000 •. 

" , , 
,. 

'1""- , 

,~ ,'. 

,::;':" 

,:f'~·::;" 
,1..""', ' 
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5. 'I'b.e purcbase price for the system. 'was arrived at· after' 

arm's-length negotiation between applicant and the,D1strict,both' 

of ",bich are knowledgeable in the field".. Applicant 1s a willing 

seller and·, the Distrlet is a willing buyer. 

6. There has been no overreaching: by one party or the 

other. The purchase price is reasonable and the tranSfer is ' 

in the public interest. 

The Commission. concludes that, tbeapplicationshould, 
I \' 

be granted. 

ORDER 
----~-

IT IS ORDERED that: 

, 
," 

'. , ~ 

1. Malibu Water Company is authorized to sell and t:::a.nsfer' ' ... 

to County Waterworks District· No. 29 all property referred· to· in 

the agreement submitted in evidence in this proceeding, and to 

carry out the terms of the agreement. 

2. Applicant shall create an interest-bearing irrevocable 

trust fu:ld w-J.th the United California Bank to secure repayment: 

of all outstanding main extension eontracts~ 
, ,'" 

3. Upor,. completion of the trans~er" app.licant shall refund: 

all tempora.."'"Y.'~meter advances- and custo~er deposits, • . . 
4. 'Within thirty days' after transfer, . Mai1~u vr~ter Company' . 

, 

shall notify the Commission, in writing, of' .that fse:t • 

-12-' 
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5. Upon compliance with the conditions ofthis~rde~~ 
Malibu 'tJater Company shall stand relieved of' its publi.c util:tty 

obligations, and may discontinue service coneurrently"with- the 

commencement of service by County WaterworksD!strictNo.29. ' 

The effective date of th.i:s order shall. be the date 
I . . 

hereof. 
I" 

Dated at california~ ---------------,. , 

this· ________ day of --~--1_+_+....,..---+-+- 1970., 

j-'" , 

",'.W"'" , 

',.,".'.: ..... "", 
~~~~~~~~~ 
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