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Decision No. 78129

Comek

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of e ; i
MALIBU WATER COMPANY, | %

| ~ Application No. 52063

a corporation, for authority to sell - ,
its assets to COUNTY WATERWORKS (Filed July 22, 1970)
DISTIRICT NO. 29, and for authority |

to cease operxations and to be relieved '

of its public utility obligatioms.

Gibson, Dunn & Crutcher, by Raymond L.
Curran, Attormey at Law, for applicant.

James T. Rostron and Douglas V. Hart,
Deputy County Counsel, for County
Waterworks District No. 29; Myron A.
Weiss and Alvin S. Kaufer, Attoxneys
at Law, for Malibu Township Council,
Inc,; Jerry E. Pritchett, for Malibu
Board of Realctors, Irancas Property
Owners Association, in propria persona
and other property owners; Paul Tasker, -
for People in Unit 4 of District 29
(County Water Department); Robert Xnutzen,
ggrsgailibu Board of Realtors, Inc.,; andd

th, in propria persona; interested
Jerry Levander, for the Comm{ssion staff,

Malibu Water Company (applicant) seeks authdr':“.}tyA to
sell its asset'é to‘ Couxity Waterworks Dn’.s&iét No. 29' .‘ (D:Lstrict)
and for authority ‘to;\ce-ase operatvions and tc;' be ‘re‘liev,esi‘ of its
public utility opérati‘ons. Applicant s a -?ublic.-utilﬁ.‘ﬁ:jrj;'watér
corpoxation serving in an&‘ about 'Mal:tb{:', "Ca]l.":tfolm:‘!.a._i 'i'h'e.?:Dis:ricf:;: _
is a Cotnty Wat:erworks District organized ﬁﬁder‘ the laws of 'th.'év___--hv’ :
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State of Califormia serving dcmestic water in an area immediately

adjacent to th~ applicant's service area. The interested parties _gf
wexre concerned with the price to be paid for the system, not with
the transfer as such, Public hearing was held before Examiner |
Robert Barnett on December 1, 1970, in Los Angeles after which.'

the matter was submitted subject to the leing.of briefs, which

have been received.

All of applicant's cextificated servicesarea lies ﬁithinf

the present boundaries of the-District and ailiof epplicaﬁt‘s
present customers are receiving service within the District s E
boundaxies. District is at the present time the applxcant s
prrncmpal water suppller and the District: owns snd operates the
main water transmission line which extends substantially the }’
entire length of the applicant s service area,

A number of recent developmentsfin epp1icant'stservice-t
area kave influenced applicant's decision to sell'it3~assetsfen§"
terminate its public utility operations. The,impeﬁding'ieosefof" |
the deed restrictions which in the past have‘acted'as:a 1§mite-e”_
tzon on the number of building sites in the area, the establishr‘
ment of the new campus for Pepperdine College arnd the aequisitiou

of substantial acreage by a national realty deveropment firm,al‘
© indicate a substantial increase in the development of the appli-
- cant's service area and a corresponding Increase in the demand
for water service. Applicant believes that its financial cond tioﬁ §
i is such that rt canmot now nor will it in the future be in a pOSi-'
? tion to assure adequate financing of the improvements to spplicant S[H

. System which.wmrr be requrred.to et the .xpecced 1ncrca ed dcmsnd o
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for water service nor is applicant in a position financially to
assure that the continued operation of the applicant s system
can be maintained at a level which would meet the high standards
expected by this Commission. | -

Ia view of applicant's present financial condition it
is the opinion of the Board of Directors,of applicant that it f-
would be in the best interests of its stockholders and; of its
customers if applicant were to texminate its activities as a
public utility corporation and have its operating assets and
sexvice to its present customers taken over by the District. &n;
agreement (Exhidit No. 5) has bcen reached, subject to the
approval of this Commission, for the sale and transfer by‘appli-‘
cant to the Distxrict of substantially a11 of applicant s water
storage and distribution facilities. |

Undexr the terms of the agreement the District has |
agreed to pay applicant $1,334,000 over a. period of time, with
such additional contingent amounts, not to exceed $7SO 000 as |
nudy become due under the provisions. of paragraphs 5 and 8fof‘the~
agreement. None of the iability-of applicant will be assumeo
by the District. Substantially all of applicant s property will

‘be acquired by the District free of all liens, encumbrances and

claims as more specifically provided for in the-agreementr - fi
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It is estimated that as: of November: 30, ..970 applicant

had outstanding main extension comtracts in the amount of ‘ |
approximately $342,756. Applicant proposes that prior to the date -
of the closing of the sale it will- negotiate with the owners of.-
these contracts to terminate as many- of them as - POS sible. With
Tespect to all main extension contracts not terminated applicant B
bas created an interest-bearing irrevoca'ble trust fund wit'n the
Tnited Califoxrmia Bank to securo full repayment of the contracts.
Tndexr the provisions of paragraph 15 of the proposed agreement the
District has agreed to. provide appli\.ant with the information |
required to detexmine the amountv to be repaid to the holders of
the contracts during the term of the agreemento ‘ Applicant will
provide for the payment to the trus't fund of th‘e-- first-' monies to

be received by applicant under the provisions for contingent
payments in paragraphs 5 and 8 of the agreement until the money |
bheld in such trust fund equals an amount which would be sufficient
to allow applicant to purchase and terminate under the provisions
of the applicant's main extension rule all of the refund contracts
which may still be outstanding at the time of the sale and’ transfer;
of applicant's operating assets. l‘emporary meter advances of

$2,679.90 will be returmed by applicant to customers immedi ately
after the closing of the sale.
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Under the' provis:[ons of paragraph 28 of the &8reement' o

between the. parties the .Di.strict specifically agrees to assmne

the obligation of providing water service to all of applicant s‘j o

present customers and to such other customers and landowners a'--; :
may request domestic water service in the future within the |
se-vice area of the: D:.str:’.ct. At the present t:f’.me applicant has
a limited numbex of customers who weceive water for :‘.rrigation
purposes “from the apoln’.cant s domestic water system at a lower
xmgation water rate prov:r.ded for in applicant’'s f:tled tariff
Dis..r;'.ct does not at this time offer lower rates anywhere in\ the
district’ for water used for ixrigation puxposes. 'rhe D:Lstri.et
has agreed to assume the obligation to continue to serve appl
cant's present irrigation water customers but it does not :‘.ntend
to adopt rates for or to: establish any irrigation service wh:r.ch
would be aspplicable to any irrigation water user excep-. those
presently receiving such service from appl:!’.cant.. 'rhe D:'.st'-ict
has agreed that initially such water service shall be rendered
at the same rates as nay be in effect under the appl:!.cant s
tari.ff as of the date of the transfer of appl:f.cant s assets t‘"m[\
the D:I.strict subject however, to any future changes :’.n r.ates' |
which may be adopted from time to t:l.me by the District in

accoxrdance with its rules and regalations and all provisions of
AW “,’3 ‘ E - “'. L l
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Applicant believes that the saleiisvin*thefoest“interest
of the public. ‘The Dist rict will be in a position to continue
service to all of applicant's present customers and- to provide .
the facilities required to serve any future customers who may
request service in the area. The District because of its size
and sound financial structure and the fact tnat it is a public
entity will be able to assure the customers in thls area of a

ability and contiauity of service that the applicant is not Ln:
a position toedo. The District presently serves en area imme—
diately adjacent to the applicant and has or will~be able to
obtain experienced administrative and operating personnel to .
extend its operations into applicant s present service area upon‘
_completion of the szle. f , ‘

The Malibu Tovmnship Council (the Council), a group of f’ N
private citizens takes the position that the price to be paid ‘
for the applicant by the District is unreasonably‘high and
solely becaase of the price, the proposed sale is not in the
public interest. The Council and all interested parties agree
that all present customers would best be served 1 the District‘:j
took over applicant s water system, However, the oourcil argues:
that the District has agreed to pay, over $2 OOO 000 for a water |
company with a current deficit of almost $500 000 with average -
losses of over $38 000 per year, which has an appra.sed value
of $1,C00, 000 and a rate base of $l 055 000 In other words, B
says the Council the District is paying almost $1 000 OOO”more
than the'company is worth. In our Op-nion, .he Councii s argu-"

ment Is zot supported by the facts.
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At the outset we wish to emphasize that this is not
a just compensation proceeding‘(delic Utilities Code See-"
tions 1401-1421). We are not here, in this proceeding, to
determine the reasonable value of the water system in.the sense ,
that we are going to fix the price for the sale. Rather, our
fumction in this proceeding is to determine if the salesAprice
is reasonable, not as just eompensation, but in the sense that
thexe has been no overreaching by one of the‘parties. we are
not going to substitute our Judgment 23 to the reasonableness o
of the price for that of the parties. So the-matter-boils down[
to whether applicant has taken advantage of the Distriet or ﬂt'
whether the District has been derelict in its duty teward its
constituents. We find mo advantage taken, ner.dereliction.o£@
suty. ‘ T : R

The District, as part of its investigation to determ*ne‘f.\'

a fair price for applicant's watex system, retained the James M; B
Montgomery Consultinz Engineers, Imec., to prepare ‘an appraiaal
This sppraisal (the Report) was admitted in evidence as Exhibit
No. 1. The Council has based most of its arguments on’ the fect

that in some resPeets the Report appraisea the system eonsiderably "

lower than the amount finally agreed to by the District. '
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By transmittal letter of July 14 1969 the Report
concluded that the value of the physical assets of appli:ant
excluding . the water well, the 1and and land rights, based upon
reproduction cost new less accrued depreciation, is $2 181 133.:'
Based upon capitalized earnings, the Report concluded that the d
District should pay about $852, 000 for the system. ThL Report'
stated that the District should begin negotiating at 3852 000
should not pay more than $2,181,000, and should not offer'more
than $1,000,000. By transmittal letter of October 14, 1969
after the District revised upwards its” estimated net revenue
figure for 1970, the Report concluded that the maximum amount
that should be paid for the system'was $1, 265'000 that if
estimated earnings from new customers over a 20-year period

wexe to be included, the maximum amount to-be paid should be
$1,825,000. ' ‘ ' o

A rate base estimate was.placed in evidence (Exhibit

No. 9) which shows that utility-plant to be sold to the District
less depreciation, plus materials and supplics, is $1, 604 OOO.

If advances for construction and contributions in afd of con-

struction are subtracted the remaining rate base is $1 055 000. *d- S
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The Council contends that the purchase price is‘

$2,084,000, which is between $750,000 and $1,000,000 too high. -
Apparently, it bases its contention on the 'Report."s' recommenda=~
tion that the maximum price offered should not exceed $1,000, 000
(letter of July 14, 1969); or, under a revised earnings estimate, |
the recormendation that the maximum price offered should be |
$1,265,000 (letter of October 14, 1969); or, that rate base 1s
$1, 0'*15 000 We do not put the emphasis on t"xc Report that the
Cotmc:.l does. In our opinfon, the Report is mo more than a .
recommcndation to the District data to be utilized by the County-
Engineer to arrive at a reasonable offer. The expert witness as
to valuation in this case was James T. Rostron, Division :.ngineer
of the Waterworks and Utilities Division of the Department of |
County Engineer, County of Los Angeles. It was" his expert testi-‘
mony that a fair price for the system belng transferred could be ',
as high as $2,300,000 (which includes $134, 000 in plant added to
the system since the valuation date of the Report) and that the
District was getting a fair deal at the contract price. He was
the engineer subject to cross-examination. No person frowm the
consulting exgineers appe,.red to support the Report and be |
subJect to cross-el:amination.‘ Mr. Rostrom testified that the
"-chase price of the system was a base ‘price of $1 334 000
plus a contingent payment price of $750; 000, of which not more
than $500,000 was e:cpectcd to be paid on ‘the contingency price.;_

In his opinfon, the maximum total purchase price was $1 834 000
over a period of 20 years.
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In our opinion, the most Significant \ié.lue placed upon’ E
the system was the plant original cost, less deprec:x.ation, plus
materials and supplies, of $1, 604 000 ‘That 1s the cost of what
the District is Tec eiving, Tor that system the District w:'.ll
pay $1,334 000 plus contingency payments which are estimated to
be not more than $500, 000 in actual payout for an eventual total
of about $1, 8“.»4 000 In our opinion, the ag:eed price s within
the bounds of reasonableness. : |

We c.~mnot emphasize too strongly that .his is not a
just compensation proceeding, nor a proceeding to f:[x thc fair ‘
oz reasonable value of the system, nor a proceeding :‘.n wh:!.cb.
this Comm:’.sc:.on is going to substi tute :tts Judgment of reason- " '_
ableness for that of the part:’.es. It :Ls merely a proceeding to
detemino w:.c"her or not the pu:r:chase price is reasona‘ble in the
sense that there has been no ove eaching by omne’ party or the o
other. In that vense, we find that the purchase pr:‘.ce is reason-
able. Tae evidence shows that the purchase price was a:rr'lved at '
after arm s-length negotiation between two parties, _botn of which
are Icnow...edg.eable in the field. Im fact, the price pa:’.d and the
method by which the pr:’.ce was arrived at :Eits the- usual defin...tion f
of market value, t.hat is, the wmoney that weuld be pa:n.c in an open
market by a w:[ll:‘.ng buyer to a willing seller, 'Doth in complete B
possess:l.on of all tb.e facts surrounding the sale and ne...ther .

under compunction to act.

=10~




A, 52063 sw

" Findings of Fact

1. Within the next few years there will be a substantiale
increase in the development of applicant's servmce area and a
corresponding increase in the demand fbr'water service. Appll-
cant's financial condition is such that it cannot now; nor w111
it in the future, be in a position to assure adequate financing,'
of the improvements needed to meet the expected 1ncreased demand
for water service. |

2. The District presently'eerves aﬁfateanimmedieteiy
adjacent to appiieant ehd hae.the experieneed‘persdnneleand
sound financial structure to aosure applicant's customers,land
future customers, of a stable water service 1n,applicant

serv::.ee area.

3. Aoplxcant and the Distxict -have ag*eed that the Distrzct |
should pay c base price of $1 334,000 plus a contxngent prxce of
$750,000 for applicant's system., It is reasonable to conclude |
that only $500,000 of the eontlngent payment price of $750 OOO
will become due over the next 20 years, Therefore the D*strxc* :
will be paying approximately $1 834,000 for applicant’ s system. |

4. The reproduction cost new less acerued*depreclat*on .

of applicant's system is $2,300,000. The original cout less _t

depreciation of the uti] ty plant to be transferred ples‘
materials and supplies, is $l 604 000 |
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5. The purchase price for the system ‘was arrived at a.fter |
arm s-length negotiation between applicant and the District both
of which are knowledgeable in the f:[eld Applicant is a willing
sellexr and.the District is a willing buyer. ]

6. There has beer no overreaching by one party or the
other. The purchase price is reasonable and the transfer is -

in the public interest.

The Commission concludes that the "epplioation should )

be granted.
ORDER

IT IS ORDERED that:

1. Malibu Water Company Is authorized to sel'l and*t-ansfer - f

to County Watexworks District: No. 29 all property referred to 1n
the agrecment submitted in evidence in this proceeding, and to
carry out the terms of the agreement. ‘ | |
2. Appl‘.{.cant shall create an interest-bearing irrevocable |
trust fund with the United Califormia Bank to secure reoayment
of all outstandn.ng main. extension eontracts. o D
3. Upon complet:.on of the transfer, applicant shall refund?" o

all temporary ‘meter advances and customer depos:.ts.

4, Witb.in thirty days after transfer, Mal:t.bu v *"er COmpany‘

shall notify the Commission, in writing, of that fact.
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5. Upon compliance with the conditions of this order,

Malibu Water Company shall stand relieved 6f fts puBlic-‘ ‘utili'ty ‘
obligations, and may discontinue serv:(.ce ccnc:urrently with t:he
commencement of service by County Waterworks D:Lstr:[ct No. 29

The effect:.ve date of th:.s order shall be the date
hereof.

Dated at e ey Caufornia,
ay ¢ | C A > 1970




