Deci.’siou No. '78144:

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA-

In the Matter of the Application

of the COUNTY OF FRESNO OF THE
STATE OF CALIFCRNIA to the Public
Utilities Commission of the State

of California for an order directing
The Atchison, Topeka and Santa Fe
Railway Company to place communi-

)

3

§ Application No. 52035
cation facilities underground at %

)

(Filed July 14, 1970)

the Palm Avenue Crossing of said
company's track in the vicinity of
Mile Post 2-1001.9, County of .
Fresno, State of Califorxnia.

Floyd R. B. Viau, for County of Fresno, applicant.

Rodert B. Curtiss, for The Atchison, Topeka and

nta Fe Railway Company, protestant.

Daniel E. Gibson, for Pacific Gas and Electric
Company; Louls Possnexr, for the City of Long
Beach, interested parties. :

Timothy E. Treacy, Counsel, for the Commission

starct.

OBEINION

On Mazch 17, 1970 the Board of Supervisors of the County
of Fresno (County) passe&and‘adop:eda;resolutionwhiéhlcféate& H
Fresno Couaty Undexground Utility District No. 2](Dis;ri§t).xiihé'
effect of District is to requixe that all.utilitiesyé;ong§Pélﬁﬂ‘ ‘
Avenue between Dakota and ShawvAwenues,'a~d;étance‘of‘aﬁpébximatélyw""
1.51 miles, be placed underground. o _"‘  - |

Following the adoption of the resolution creétingfbistricti,’
The Atchison, Topeka and Santé‘Fe Railwayvcbmpany(Sgnta?e){filédfai
lawsuit against County (Fresno County Supérior Cdurﬁicésé;N§; l&S5$3);1,

asking for declaratory relief and for an ihjupctidn:f;A_pféii&ihéiy&¢*7 - '
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injunetion was entered in the lawsuit by stipulation enjoining the‘
enforcement of the resolution and ordinance against Santa Fe during
the pendency of the lawsuit. h . ‘ o
On July 14, 1970, County filedthe'above-captioned'matter,f
On August 21, 1970 Santa Fe filed'a‘motion'toidismiSSftheﬁjr1
matter which contained 6 items any one.of~which'accordin§ to=Santa»”‘
Fe merits dismissal but giving consideration to all 6 items calls

overwhelmingly for dismissal

Public hearing»was held at San Francisco on August 27 1970“
before Examiner Gillanders. - _

In bis opening~statement counsel for Santa‘Fe~renewed'”‘
his motion to dismiss. After hearing the opening statements of the
other parties, the Examiner denied the motion to dismiss.

Applicant presented three w1tnesses«whowgave testinony,
and presented a total of lolexhibits. These wmtnesses were cross-v
examined by the parties and applicant rested its case._“' N

At this point, Santa Fe renewed its motion for dismissal.
Santa Fe claimed that the evidence shows that the-street widening
program for Palm Avenue could go forward without Santa Fe complying |

with the resolution including it within District that the street

can be widened; that there arxe no poles within the road: right-of-way, o

and that leaving the pole in place would not hold up the progect.ﬁ
Santa Fe reiterated its position that this matter is nor thelproper

proceeding in which this Commission should issue an order which'is

bound to have a broad precedent effect as against not. only the Santa |

Fe but also the other railroads in California

County resisted the motion to dismiss and asked that the

matter be resolved.
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Staff counsel stated that the staff believed very strongly'Vi
that this Commission has Jurisdiction in this matter on the basxs .
of aesthetics alone and that the Commission ‘has made itself quite~
¢leaxr on that in the past. in matters involving electric and communi-
cation facilities. The staff asked that the record be developed and
a decision rendered either directing Santa Fe to underground its
facilities in this proceeding or that on the basis of the facts
undexgrounding is not warranted in this case. . |

In answer to staff counsel, Santa Fe stated it believed
that if undergrounding of railread communication facilities was to
be ordered such oxder should only be handed dowm after hearings 1n
an investigation on the Commission s own motion in which all of the
railroads in California axe respondents and all of the cities and
counties are respondeats. | | a A

Having heard the testimony, seen thenerhibits,iand“
listened to the arguments, the Examiner took tne reneuedinotion'
under submission for revieu by thejCommissionQ- |

Findings and Conclusions

u Thelcommissionifinds,tnat:
L. It has jurisdiction in this matter ‘ o
2. The street widening program for Palm Avenue can.go forwardf.
without Santa Fe complying with the resolution of COunty including
it witbin Distriet.
3. Palm Avenue can be widened. _ , o
4. There are no Santa Fe owned poles witbin the ‘road right-. -

of-way at the location in. question.

2. Leaving the existing pole within the borders of District

in plaee would not hold up the project.
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6. Applicant utterly failed ixn its burden of prov:lng that
the pole and wires in question are more aesthetically unpleasi.ng
or unsafe than those it has rccently allowed to be. placed :[n other
portions of Palm Avenue. g | |
Based upon the above f:[ndmgp we’ conclude that: we should
not exerci.se our jurisdiction in t:his proceeding and that the |

watter should be dismissed.
oggzg.

IT IS ORDERED that Application No. 52035 is dismissed

Dated at San Francisco > Califomia this _ o’%
JANUARY 197/, D

. Commissionexrs .. - |




