
Decision No. ___ 7_8_1_6_2_' 

BEFORE TEE PUBLIC UTILITIES: COt-1MISSION OF THE STATE OF CALIFORNIA ",' 

Investigation on the Commissiou1 s ) 
own Illotion into the status, safety,) 
maintenance, use and protection or ) 
closing of the crossings at grade ) 
of the lin~s of The A~chison, ) 
Topelca and Santa Fe Railway Company) 
and the Southern Pacific Company ) 
located in the City of Fresno. ) 

--------- -------) 

Case No. 8779 

Harold S. Lentz, for Southern Pacific Company, 
respondent .. 

Robert B'. Curtiss and R. D. Hayes, for 'the 
Atchison, Topeka and santa Fe Rail't>~ay 
Campany, respondent '", 

Alan D.. Davidson, for City of Fresno" respondent. 
vlilliam E. Sharwood,Frank G. Waterhouse, Melvin 

~km3n and Oscar Schelander, for State of 
lifornia l5ivision of Highways, Department 

of Pub-lic v1orks, respondent. 
G. R. Mitchell~ for Brotherhood of Locomotive 

Engineers, interested party. 
William C. Bricea, Counsel, and Richard Collins, 

for the COtl'lad ssion staff. ' , 

SECOND mrERIM OPINION 

''!his is an investigation instituted by the ,Commission, on 

,its own motion into the status" safety, 'maintenance,' use and pro-' 

tcction. or closing of 100 crossings at grade 'in the ,City of Fresno. 
. , '. . 

, , 

Respondent:;, are: The City of Fresno (Fresno), State Department of 

Public Works (State), Southern Pacific Company (SF), and The 
, , . 

Atchison,. Topeka and Santa Fe. Rail~ray Company' (ATSF). Pub-lic 

hearings were held beiore the ~te ExaininerPo~er on'August 27,.' 

1963 and before Examiner Thompson in December 1963 and February 

1969. 
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c. 3779 cIs 

ATSF', joined by Fresno, moved 1:hatthe Commiss ion". not. 

1lnderta.ke to order improvement in automatic. protection that·· cannot· 

be installed wit:h1n. one year from the issuance of the Commission's 

decision. SP, joined by Fresno, moved that consideration . of· 

crossings Oll a portion of its CloviS Brandl be deferred because· of 

plans for abandonment of that line. The Examiner denied: the, 

motions; however, he ruled that the investigation be divided into 

pha:;es procedurally in order to avoid ,having the' evidence relating. 

to the individual characteristics and geometries of all-100 cross

ings spread out through a large and cumbersome record', and .that in 

the initia~ phase evidence would betaken respecting issues 

concerning general matters relating to- the closing' and', protection 

of grade crossings and to matters regarding six' crossings on ATSF 

main line at which the Cemmission staff rec~etlds that the pro

tection be upgraded ,. four crossings on ATSF which the staff 

recOlmIlends 'be closed) three crossings of ATSF which the- staff 

recommends either be closed or improved, and two crossings on :Sl"fs 

Clovis Branch at ~7hich the staff recommends the protection . be 

upgraded. Follac·:ring the ea.k:Eng of' evidence on these: matt'ers the . 

:i.nv~stigation 't<ss taken under par:tia1 submission subject'to briefs. 

Briefs were filed on June 23> 1969. 

ATSF suggested findings and conclusions looking to~"ards 

the closing of seven of its er~ss1ngs and the improvement of six . 

crossings by the installat:ton of Standard No.8 flashing lights' 

augmented with automatic gates.. SP suggested findings and conclu-
( "{ , . 

sions lOOking towards the' ~rovement of. the· only 'one of its . 

cros~i:c.g.s involved herein>!! VanNes~' Avenu~.,bY augmenting/the 
, ' ~ '," 

!I The ~ crossing: at, Cedar & Illinois -Streets' was the subject of . 
an interim opinion and order in Decision ·No. 75274, herein.· 
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present protection 't'7ith automatic gates as recommended by the;s·taff. 

Fresno urges that the 1nves'tigat1on be cont:l.nued and asserts· that· 

for a proper decision in this ease the following shOuld· be ordered: 

"(a) The Public Utilities Commission staff,. together '\dth 
any other party hereto who desires, should immediately set 
upon and cC?!lZPlete with dispatch, the develoJ?ment of a set of 
''t'7arrauts, r based upon established engineerl..ng. principles,. 
and acceptable fn the engineering community,. designed to rate 
railroad crossings as to their potential hazards,. including 
and in light of the possible remedies therefore. 

"(b) The above enzineering analysis shall be applied to 
all available public tnformation upon the status of the 
crossings> including accidents on and near the railroad 
crossings and involving trains,. vehicles, protection 
devices,. persons and property. !he application of warrants 
to facts should be present [cdJ in a further heari.ng. 

U(e) '!he benefits to be derived by the public and parties 
from the fnstallation or continuance of any particular 
protective device, including the closing or widening of any 
railroad crossing~ shall be estimated and presented to- the 
Commission. The cost to the public and parties of such 
'remedies shall also be presented to the Commission together 
~7ith the opinion of any party as to whether or not. the. cost .. 
of any particular remedy exceeds the benefit thereof. tf 

Fresno's recO'IIlXIlenciations are predica.tedupon certa1n con

tentions which it set forth in the form of suggested'findings of· 

£a.et: 

"1. The following railroad crossings in the" City 
of Fresno are suffie1entlydangerous to the health, 
safety, and welfare of the public to merit the. continuation 
of the investigation tn this case: 

(Here list the 29 crossings found on page' 1$ 
of Exhibit 1, t Sllllmlary of "Recommendations r ) 

"2. To evaluate a railroad crossing to determine 
the condition of the crossing and sufficiency of the 
present protective devices to ~revent or limit potential 
accidents, 1t is essential that all relevant factors 
involved be gathered, selected,. and analyzeCl and evaluated 
in light of railroad crossing studies and 't·rarrants.derived' 
therefrom which are approved by a creditabI'e portion of· . 
the engineering community. . 

,"3. No agreement can be properly made by a public 
. agency p~ or corporate party to this.. hearing that it 
can expend'4Unds for railroad protection withoutkno~~ng 
what benefits will be derived by the party and of what . 
value the benefits will be to the respective citizens or 
stockholders. In like manner, the Coalmission ca.rmot order 
such party or parties to expend !-unds Without; such knowledge. 
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"4. No sufficient engineering or. economic analysis 
of the above-listed crossings has been presented in the 
hearing to' the date of this finding." , . 

We do not adopt the foregoing sugges.ted findings and 

contentions as a basis for setting· aside SUbmission,. of· this inv~s

tigation. The type of study suggested by Fresno is· beyond 'the 

present budgetary capabilities of, the-Commission. ,The evidence.-of 

record' and the arguments of Fresno are nO,t persuasive 'that'a study 

of the type suggested is vital toa determination of 'whether' pub:t~c 

health, safety and welfare req,uire relocation, widen1ng,closins,or 

other alteration of the crossings involved herein or require instal

lation and maintenance of additional, different improved protective 

devices at said crossings. 

The so-called' "benefits theory" contemplatesass1gning, a,~ 

dollar value to accidents in'lolv1ng fatalities, injuries and property' '; 

damage so that one can estimate in dollars the results of accidents, 

that might be prevented from improving crossing conditions.. The' 
, , 

, , ' 

approach is then to measUre those dollars against the' co'st 'of the 

improvement' in protection. The obvious 'problem ,with. the theory is' " 

the assignment of dollar values to accidents" includ:tngtravelde'lay 

cost, to individual crossings. While a statistical analysis o'f 

accidents at all crossings in California mignt indicate the do,llar 

costs of deaths, injuries and' property damages of all accidents:in 

the past, and that might be projected to an average cost per,acci

dent in the State) it: is doubtf\ll that this woulcl'be a meaningful 

index for application to conditions at an indiV:tduaf crossing. 

Furthermore, the "benefits theory'" contemplates. 'the de-termi:o.atlon' 

of a hazard index which can be applied to the crossing 'so as: to·' be 

able to predict the number of .accidents that may be preven't~d' by 
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c. 8779 JR * 

reason of 1:he il:lprovetllent in grade crossing, conciitions,..Sucb. 'type'· 

of index involves the same problems as would'the'determination of· 
, ,~ . 
• t', 

' 'warrants''. We should also point out that Fresno does not subscribe ~ 

to any of the formulae for the establishing of, "warrants'" set forth 

in the studies mentioned at the hearings in this~, proceeding~, 
. 

We have not been made aware of any acceptable. procedures 

for meaSuring accident costs and travel delay costs,that may appro;' 

priately be assigned to individual crossings or of '4ccepta1>le pro'-', 
, '. 

cedures for assigning values or points for various elements of . 

ha.zardbeeause of the variability and interdependence of the elements. 

of hazards at crossings. Fresno objects to' 'the' Commission's utilizing: 

accident reports which. were withheld from it, and to, the Co'Cltllission's' 

considering the conclusions of the staff witness who: made·,t.tse:of, such 

reports. Tbe reports filed with.' the Coxm:n!ssion' 'concerning accidents' 

at the crossings under investigation are not part of the record.· 

Fresno made a timely request in writing for,authority to- examine 

the accident reports. Said request was never acted'upon by the 

Commission. The record shows that; the conclusions of the staff' 

witness were substantially influenced by the D.c~identreports. 

General Order No. 22-:e. requires that all ,accidents occur

ring on railroads in tMs State' be reported t'o the. Commission.. ' 

Section 315 of the Public Utilities Code provides that no 'accident 

report filed with the Commission shall be admitted as evidence in 
. " ' , 

any action for datnages based ooor'arising: out of loss ofl:t~eor 

injury to person or property. General Order· No,. 66-B;' provides that 

accident reports are'oot documents open to public'1nspection:and 

states;. 

I 
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"The ColllIDission is, of the opinion that the public' ' 
interest requires that all such accident reports., 
and documents underlying them. or associated 
therewith, be withheld from the public in order 
to encourage public utilities to make a full dis
closure to the Commission of all relevant circum
s~nces surrounding aCCidents of the kind 
deseribed in said section 315, for'the purpose 
of assisting the Commission in the, exerci.se' of 
its jurisdiction purSu.l:l.t to said section." 

The principal purpose of the inves:igations and reports of 
. "'. . " . 

, " 

accidents at crossings required by Section 3:15 ancl:GeneralOrder 

No. 22-B is to inform. the Commission ofhazarcIous,conclitions'at 

crossings so that it may eal<c the remedial action necessary to,' 

eliminate or reduce such baz.s.:ds. If the, c.~uses of accidents that 

have occurred are Imown. and under!:tood the ~b'i11ty' to' =educe:' the 

number of accider..ts resulti::.g from si:ni::.-ar causes should be , ' 

entulnced. 

This proceeC!ing is an in9.restigation 'in 'which some of the' 
:'1 • ' '.. ' 

pX'incipal issues are: whether certa:tn cro~$ings in the'C:r.ty,of 

Fresno are haza:do\ls; 'W!lether the existing crossing. protection, if 

any, is adeqoate; and wbat additional protective device's7 if any,. 

are re~uired to remove or all~vi~te the ?articular ~zard or hazards 

at said crossings. The COm:nissio:l. shc\!!'d be, a1>le ',to ucilize the 

data in the reports and i.nvestigations which. will assist it in deter- . 

mining said issues. I~ making its determinations 7. however 7. the 

Commission must: consider the facts' in the record'made at the. public 

hearings he:ein. 
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I ' 
I' 

, ", ,,' ", i' 
If the details of an accident show that, the accident 'might ' I " 

, , , 'I 
net have occurred had the cro.ssing been protected by automatic gates, i 
ef if the cressing had been improved in some o.ther' way, such' data ;' 

should be included in the record. On the other hand, if the report 

!.ndicates that the improvements would no.t have had any effect upon, 

the accident, there is no. ::'eason,to',mention the acc'ident.at all' 

because it would not be'material'to.'any, of the issues in'this 

proceeding. ' 
" ./ 

Where the staff relies' upon the data contained in accident 

reports to. support a conclusion ,that the accidents might'have been 

i , 
r 
! 
I 

I 
I 

I 

I 
I 
i 
~ 
! 
j 

prevented and accidents in the future may be reduced or avoided by an 

alteration o.r improvement in protection at a crossing" we f1nd',that' I 
t 
t the data relied upon fer said conclusion should be made part ofth~" t 

I 
reco.rd and conclude that the preceeding should be reo.pen~d' i.n o.rde'r 

. . , . 

that any such material data may be received'., We furthe~:findth8.t, 

the presiding officer has suffici.ent authority \mder Ge~~r~lOrd'er' 

• 
j 
I 

t 
I 
! 
! 
1 No.. 66-B to. permit the disclesure ef informati.o.n in said' accident. ' \ 
l 

reports as may be relevant and material to the issues in this, ' 
, " t 

, t 
. ! 

preceeding and to refuse the disclosure ef data that is no.t material.l 

There are additional reasons for setting aside SubmiSSion'{ 
t 

of this proceeding. The record shows that Fresno, employed a i 
/ 

" , 
consultant to. make a study of the railread· crossingsitithe city.! 

, , , . ' , ~ 

It indicated that it weuld desire to.· consider such 'study inco.nnection' 
, I ., , .' ! 

with its representations in this proceeding.,'!he record"al'so: shows 
, . ,', ·1 

! ' 
I 

that ATSF desired to reexamine the problems o.f installing, various',. 
, ' . . 

types of protective devices at a. number of its cro.ssings.·' In, ' 

'I' ' 
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Decision No. 75274~ dated February 4~ 1969, herein~ "7e. s,tated tllat 

consideration of whether automatic crosSing protection devices for 

52 Crossiug No. BS-20S.0 (Cedar and Illinois) are necessary to 

promote and safeguard the health and safety of tra:£ru:nen and the 

public should be deferred for one year. 

Under the circumstances ~ respondents and the s.taff' 

should be permitted to present further evidence regarding tl1C' 

crossings under cousideration~, including $P' Cross-ing No .. BS-20S.0'. 

SECOND INTERIM ORDER: 

IT IS ORDERED that: 

1. Partial subrrdssion of'this proceeding is hereby set 

aside and the investigation is reopened' for !-urther hearing,. to' be 

scileduled at a time and place to be set, to' receive evidence~ 
concerning the follm·ri.ng crossings: 

Southern Pacific Transportation Company 

BS-20G.55,. Van Ness Avenue 

BS-209.0, Cedar Avenue and Illinois,Street 

!he At¢his01l~' Topeka and Santa Fe Raj.lway Company: 

2-998.3, Fresno Street 

2-99S_5~ Divisidero Street 
.• ' . .i 

2-99.3. S' Grant Avenue 

2-999.0, Belmont' Avenue' 

2-999.0S-D> Alley··· 

2-99$ .10 > White Avenue 
., . 

2-999~13-D~ Alley 

2-S99.20-D, Alley " 
\: .. 

2-S99.25, Harvey Av~ue ' 
2-999 ~2S-D~ Alley 

2-999.5~ Webster Street & Olive Avenue 

2-1000.7~ Cl:i.ntonAvenue 

2~l001.3~ Shields Avenue 
'. -8-
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2. The request of Fresnothaeit be permitted to' examine all \ , 
reports. of accidents at crossings in the City of Fresno ,is denied;' " )' 

however, tbe pres1dtng officer may authorize disclosure O'fmaterial' , 

and relevant <lata coneained in .sa1dreports.. j 
The effective date of this order shall be twenty days 

after the date bereof. 

Dated at ------------------- ./y 
day of ______ J_A_NU.;;.;.A.;.;.;R;..;..Y_· __ , 1971. 

, , 
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