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BEFORE THE PUBLIC U‘I.‘II.I‘I'IES COMMISSION OF THE STAIE OF CALIFORNIA

In the Matter of the Applicat::{.on of:

MORGAN DRIVE AWAY, INC., NATIONAZL ' Application No. 52099
TRAILER CONVOY, INC., AND TRANSIT

HOMES, INC., for authorit ty to devi- (Filed July 31 1970)
ate f::om, and walver of provisioms :

of General Crdex No. 1230.

Russel" & Schureman, by Carl H,
FPritze, and Mitchell K:mg, .,r.,
for applicants.

Don B. Shields, for Highway Carxiers
Lssociation, protestant.

Arlo D. Poe, J. C. Kaspar and H. F.
Kolimyer, foxr Caiifornia Trv.cIa'ng
&sgocizzion, interested party..

I. H. Peceimer, for the Comm...ss:l;on
starz, ‘ . \

OPINION

General Oxder No. 130‘ prov;t.des rules-)‘andv‘:"eéu];etibus-' "
governing the -lea.sing- of motor \}eﬁicles. 'J.‘hose rules conta:f.n,
in paxt, p"'ovision that under eertaxn circumstances persons
leasing equipment to cerriers and uriv:.ng said equinment must
be under an employer-employee relationship; and that- such |
driver-lessoxrs may not muin..ain such equipment while :Ln the
service of the lessce~carrier. Applicants, permitted carr:[ers,
seek exemption from those p*ovis:!‘.ons “elative to appl:’.cants
leases with driver-iessors. Public hear...ng was - held before
Excminer I‘z'(obert Barmett on pctober 6, 1970_,. :lln: Los : Ang‘e‘l‘-\e..', _
after which the matter was suﬁmitﬁed subject ,tdr. tl_ie--_ f:['.!..irig?'ofl'” '
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briefs, which have been received 'rhis case should be considered
2s a companion case to Re ABC Messenger Service Inc.g et ai,

Decision No. mygqryq dated JAN 131971 in Application
No. 52061. -

The facts in this case are mot in dispute.: A1l applié o

cants operate in essentially the same manner and therefore, we
will refer to "applicants" rather than the .tndiv:tdual companies
{nvolved. Each applicant has permitted authority from this
Commfission and carries the required amount of public liability
insurance. The property that applicants are .engaged\ 1-“‘: trans-
porting woves under Minimum Rate I‘I‘ariff No. 18. None of app-li- ‘
cants' driver-lessors have. operating authority from this Commi*—
sion. The Commission staff 0pposes the relief requested
'Applicants are common- carriers by motor ve{hicle’, ‘hold_ing o

operating authority issued by the Interstate ‘Conmerc'e Commission
(ICC) authorizing the transportation of mobile homes (trailers
designed to.be drawn by passenger automobiles as that term is |
. interpreted by the ICC) > and related comnodities. Each applicant :
holds natiomvide authority authorizing the tranSportation of such
comodities, in secondary movements, along with substantial author— |
ity for the transportation in initial movenments. Morgan conducts
its interstate operations pursuant to authority granted to it by
the ICC in Docket. No. NC—103993' National, Docket- No. MC-106398
. and Transit, Docket No. YC-94350 . Each applicant obtains its motot :

vehicies by leasing them from persons who also operate the vehiclc. -

The se driver-lessors do not ‘become emp}.oyees of the lessee. The L
driver-lessors Operate in both interstate and intrastate conmerﬂe. -

We are concerned only with the California intrastate operations.
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Over the years applicants.heve'developed‘a highly

specialized and cooxrdinated method of operations whereby both’
intrastate and interstate shipments util:tze ‘the- | same ‘equ:tpmentf |
in oxdexr t¢ increase the efficlency of 'both types of operat:.ons.
Zach of the spplicants operate a network of terminals through-
out the United States. Applicants maintaa.n a number of terminal |
facilities in Californis In order to provide :Lntrastate and :mte--
state service to shippers or consignees located in California. |
The various term:lnals are connected with central dISpatch centers '
in oxder to eff:'.c:.en:ly control the movement of the equipment and :
to assure the sh...pp:(.ng public of an adequate supply of equipment
when and where needed tl:::oughout the United States. B

In the .conduct of thelr carrier operations applicants
nake substantial use of leased equipmem. from lessors who then
drive the leased equipment in applicants’ serv:.ce. This is the
universal practice of interstate can-iers conducting this spec:.al-
ized type of carriler operation. 'I‘he equipment is leased pursuant :
to & long~term written lees‘e, cop:x’.es of which were’ _subm:!’.tteci‘ njnto\
evidence. No equipment is leased except pursuent | to" a Q:i:ﬁen' -
lease contract. Compensetion under the lease contract :Cs computeo '

on a mileage basis. The dr:.ver-lessors are not employees of

applicants.




In the conduct of thelr operations applicants ut:t.l:tze_'_'\‘r _
the same equipment and drivers to transport both interf'tate and-:‘ B
intrastate California traffic. The rates applicable to :lntra-' \
state shipments differ from those app.a.icable to interstate |
shipments, Drivers may tra;xSport_ :I.m:rastat:e' _Califomia sh_;pmgn;s
following delivery of an interstate qhipmeht in. Ciaiiforni'a , vhile
waiting for an interstate load out of Cal:[fom..a. : Under this Co
method of equipma:.t utilization, a pa.rticular driver ey tran3port:
a sing_e intrastate load, or’he nay transport a mnnber of” ::ntra-
state loads, before departing the state with an i;;te';.'si:at.e ‘n':o:vé’-
ment. There are a larze mumber of different dfi\fers utilized -
for intrastate California sh.pménﬁs'. Many of the dr:{’.vers are not: N
residents of California and the date of return of a particular
driver to the state in conjunction with ,the transpor_tatiqn,,of an
interstate shipment could oﬁly be conjectural, béing‘wh‘oivlyi E |
dependent on the ebb and"flow‘ of the.- traff:tc."‘ Théré”ié some” )
turnover each year, particularly with resPect to the newer |

operators because of the extensive per:!.ods away from home and t:he

skill necessary to success ful:.y handle th:[s type of traffic.
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APplicénts operate the equipﬁéﬁtfiﬁifuilfé boxdﬁgiéhgg}f'x
the written longpte:mAQQuipmen:'1ease-agrgements:~.?hebc&iéaseS{,"
fully conform to the rules and regulations. of the ;'Icc-.ﬁvjmhéﬁ-' -
written lease contracts ptovide,'amongvotﬁerithings,lasffollows:.JM

l. The lease is for a definite term with autoﬁéticf
renewali provisions, and provisions for ‘cancel~ -
lation after a thirty-day period;

2. The carxier Morgan, National or Tramsit shall

bave exclusive possession, control and use of
the equipment; ‘

The carrier assumes responsibility imposed on
carxiers for the protection of the public and
for protection of cargo; I

The owner of the equipment shall maintain the
equipment . s0 as to comply with the requirements .
of all state and federal regulatory authorities;
or requlirerents of the carrier:; R

Provisions for inspection of the gqﬁipmént;}
The sPecifié'equipment'leasedTidentified e£therv
in the body of the exhibit, or by appropriate

schedule to which reference is made in the
exhibits; o I

The manner of compensation;

The equipment is to be identified as that of
the operating carrier; '

The owner of the equipment shall employ the
river or operator of the equipment; -
Eempnasis:added) -

Provisions for cancellation of‘thevleaseffbrl
vielation of the provisions thereof. . ~—
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Discussion |
Applicants seek deviation from certain provision.; of
General Order No. 130. 1If those deviations are granted qn
applicants’ opinion the driver-lessors would then be e::empr .
from the permit requirements of the Public Ut:tl:!‘. fes Code. .

Applicants assert that such an exemption would .pemit them to.

develop and provide an efficient service for the. éﬁippiogipublie- .

through utilization of the same equipm...nt bo‘f'h"for“' it‘tra‘stﬁte'*

and interstate shipments, thereby enh:mcing the eff:[c:!;ency and.
available pool of equipment for both services. 'l'hey assert tha"ﬁ'
no public or regulatory bene.f.'it would flow f*om depriving the
citizeas of California of the benefits of thls service and at

the same time deprive the interstate drivers of needed work _
The ultimate effect would only be to mcke inefficient operat:!.ons: -
out of efficient operations, all without puxpo-se-.‘ Applicants .
assert that "the reqt...rcment that litcrally hund'-eds of. permits

be obtained serves no valid regulatory purpose and would enta:t.l

a prohibitive cost. The cost iIs further :'.ncrea.sed when annual |
turnover is considered., In fact, the cost of each pennit could
well exceed the revenues der.tved undev the pem...e. A':xother
considex at:.on :Ls the °C-da.y res:.dency req ircmeqt of Section 3571(d)
of the Public Ut ilities Code. Many dr...vers would not be residents
for th:.’.s period of t:!.me. The effect of . General Order No. 130 can
only be to deprive the public of Califomia of needed serv:‘.ce at B

a reasonable cost, or to escalate cos»t.".].‘./

1/ We take official notice that this Commission has issued over

200 pexmits, which are in force, to perform movements under
MRT 13 in California; and that there have been no- complaints’
to this Commission conceming this service in Cal:‘.fornia. =
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It is obvious from reading the above paragraph that

applicants misconstrue not only General Order No. 130 but the
authority of.this- Comiasion. As we sald in t:he ABC Mesaenger

Service case, "The Genez-al Order was- promulgated to make the
statute and case law moxe cohesive, not to impose regulationa |
materially different from those set forth in court and Commission |
cases and the statutes. This Commission has no,autho:ity to_ grant- '
exemptions from the.permit requirements of the mghﬁay‘,‘car:iofo"’ ‘
Act, Such exeuiptions are set forth in the Act itself and if |
further exemptions are in the public interesz:, ic is for t:he
Legislature, not this Comisaion, to make. them. We do not con-
strue the Code sections. governing loasing to grant us- aut.hority
to make exceptions to the Highway Carriexs' Act under the gui‘se
of modifying leases. | | " |
"The General Order does contain eriteria which, A |
followed, would -show i:ha: a driver-lessor is“ not";;equif:e‘cl"_{' to |
have a permit from this Commission. But *t:hoco: ori;t‘éfiarmo_roiy ;
express existing law. If we could Achange the critéria for‘ '
determining highway carrier Operations by merely changing the
leasing regulations, we would in effect, be granting except:ions
to the Highway -Caxriers' Act. We do not construe our authority
under the leasing regulations to be so broad ’rherefore, to
grant the deviation sought by applicants will not help applicants
avoid the pemit requirements of t:he Act. We must: look t:o the o
actual operations of the driver—lessors to detemine if they are
highway carriers." ' ' |
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The evidence :Ln this case shows" that the driver-lessors B
are highway carriers as that term is used in the Highway Carriers .
Act a.nd as that term has been consi.stently interpreted by Commn.s- |
sion decisions. One who provides a dr:!.ver and a veh:!.cle to trans-
poxt property over the public highways for compensetion :f.s a highway
carrier. For such a person to avoid regulation, ‘this Comm:’.ssion
has consistently held that he, at the very least, must enter into )
an employee-employer relationship with a cerrier and lease h:Ls .
motoxr vehicle to the carr:!.er under a lease that prov:[des for the
control of the motor vehic;l.e- in the carrier. Further, _he can‘no‘t,‘ | |
enter into this lease agreement if such an agreexrent‘ is'a devic_e

to evade regulation. (Re Payments Made to Underlying Carriers" "
{1949) 48 CPUC 576, 581, 582; a.nd Re Practices by Motor Fre:[ght

Carriers of Leasing the Veh:[cles and Subhauling (1952) 52 CPUC

32.) These principles were reaffirmed in the opinion wh:‘.ch set
forth General Oxder No. 130 (Re Establishment of Rules. Goveming-'

the Masingof Motor Vehicles Decision No. 77072 dated Apr:'.l 14 "
1970, in Case No. 8481.) | o |

In this case it is not disputed that the drd.ver-iessors
are not employees of the applicants. We need go no_ further.'. (Cf?
United States v. Drum (1962) 368 US 370, 393; 7 L ed 2d 360, 37

(dissent).) TUnder the evidence presented in this eeseg the”‘dri\‘ier-_-

lessors are highway carriers and are required to have operating

author:!.ty from this Commission before they can transport :Lntra- »5
state shipments. |




In the ABC Meesenger Service-casefwe'discussedlthef

need of looking at an operation from the_"totality of. the
arrangement”. We used the phrase aa-a;method.of“aooroach co '
determine if in fact control was in the lessor, ox: if fn fact

a lease was a device to evade regulation. In thiS«case, if
there had been a dispute as to whether or not- the driver-lessors
were employees of applicants, we would look to the totality of
the arrangement. But, there is no dispute, Applicants admit

the driver-lessors are not their employees and the lease so
provides.,

Applicants assert thét‘the,result'which*wefreach-here“-

will cause a reduction of service touCaliforniens,}will‘cdueea
the rates for applicants' service-tovrioe,'and willﬁcoﬁSe“‘
conflicts with certain ICC regulations. 1f such‘ectcallyiere l
the results of this decision, applicants remedy 1ies with the
Legislature, not wmth this Commission. o

The facts show that a deviation from General Order\
No. 130 is not warranted as the agreements ‘entered into Bct&een7
the zpplicants and lessors are not leases within the meaning of
the Genmeral Order but are subhaul agreements, not covered by
the General Order. (General Order No. 130 General Provisions, B.
"LEASE does not include & subhaul agreement vees .) |
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Findings of Fact

1. Applican:s are common carriers by'motor vehicle hold--'”V‘
ing operating authoxity from the ICC and this Commission author~
izing the transportation of mobile homes}and related commodities.
The property that applicants are engagcd in transporting.in
California moves under-Minimum Rate Tariff 18.

2. Each applicant obtains 1its motor vehicles by leasins
them from persons who also operate the vehicle. Thcse driver-
lessors are not employees'of'thefleésee. Compensatiop'under
the lease contract is computed on a mileage basis. The’ieésc
contract provides that the owmer of the equipment shall maintain
the equipment and that the owner of the equipment shall employ
the driver or the operator of the equipment. .

3. The driver-lessors who tranSport property in intra-
state movements in California under agreement'with.applicants
are engaged in transportation of property for compensation as?

& business over the public highways in this state by means ofr-‘
3 motor vehicle and are highway carriers required to have Operating

authority from this Commission before they can.cranSport intra--‘
state shipments. |

4. The agreements entered into between the driver-lessors

and applicants are not 1eases'within the meaning of General Order
No. 130, but are subhaul agreemencs.

The Commlssion concludes that the application should
be dismissed.
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ORDER
IT IS ORDERED that the application is dismissed: |
The effective date of this oxder sh’a’l'.!.".‘be"";Wént‘;y.‘;daYS‘ |
after the date hereof, o . o o

Dated at San Francisco > California, .

=T |

wis __ /2% day of

Coml ‘[szoners o

commissioner Vernon L. Sturgecn, being . .
necessarily: abseat, did:not participate” "
4x the disposition of this proc;eem,‘.;,_f‘. R




