
Decision No. _7_8_1_7_2 ___ _ 

BEFORE THE POBLICUTILITIES COMM:SSION ,OF 'IHE STATE OF CALIFORNIA. 
, '. 

In the Matter of the Application of: 

MORGAN DR...TVE AWAY, INC., NAXIONA!. 
TRAILER CONVOY" INC .. , AND TRANSIT 
HOMES, . INC., for <luthorlty to devi­
ate froQ, ~d we1~er of ?rovisions 

Application No. 52099 

(Fileci, Juiy 31~ 1970) 

of General C:der No. 130.. ) 
------_-.1) 

Russell, & Schureman,. by Carl R .. 
Fritze, and Y.:itchell K!:"'lg,' Jr.) 
'lor apl'>lican~s .. 

Don B.. Shields, for Highway carriers 
R-ssociation, protestant. 

Arlo D. Poe, J. c. y .... ~spar and R .. F. 
~cil¥Ver, for california TruCking 
s8ociQ~ion, i~terested party. 

T. H. Pecei-mer, for the ,Commission 
statl:. 

o PIN I ON -.---- .......... ~ 
., , 

General Order No~ 130 provides rules andregulat:tons 

governing the leasing, of motor veh:i.'eles,. ' Those rule:s.'contain~ 

in part, p!:'ovision that under certain c1rc\lmstancespersons 

leaSing ec;.uipment to ca.rrl.ers arid c1rivi'!lg said equipment' mt:st 

be under an employer-employee relationship·; and' 'that·· such 

driver-lessors may not maintain such equipment while in the 

service of the less~e-c&-rier. Applicants, permitted carriers" 

seek exemption from those p~ovis1ons relative to,appll.cants' 

leases with driver-lessors. , Public' hear::'ngw4s . held before 

Exzmiuer Robert Barnett on October 6, 1970',.' in' Los Angeles) 
• '.... I 

after 'Which ~he' matter was submitted subject to,'. the filing~,.of 
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briefs, which have been received.. This case should be considered 

as a cOmpanion. case to Re ABC Messenger Servic:e, Inc., et al,. 

Decision No. ;'8171 dated __ JAff_l_,_,_'s_n_' __ ' in' ~:pplicat1on 

No. 52061. 

Tbe facts in this case are not in dispute. All appli­

cants operate'in essentially,the same 'manner aue:, therefore, 'we 

will refer to "applicants" rather thanthe'indiv-Idual companies' 

involved. Eachapp11cant has p-ermitted authority from this, 

Commissi.on and carries the required amount of public liability 

insurance. The property that' applicants' are engaged in trans­

porting 1110ves under Minimtlm. Rate Tariff No. 18. None of appli­

cants r driver-lessors have, operating authority from: this Commie­

sion. The Couim1ssion' staff opposes the relief, reques,ted. 

Applicants are common ca:rriers by motor' vehicle,. 'holding. , 

operating authority issued by the Interstate' Commerce Cormnis.sion 

(ICC) ~uthori~ng the transportation of mobile homes (trailers 

desigiled to, be drawn by' passenger automobiles as that term is 
, , 

interpreted' by the 'ICC),. .and related commodities. Each applicant 

h~lds llationw1de ~~thOr1~y au'tho~izing the transportation' of such" 

commodities, 'in secondaiy movements, along with substantial aut:.."'lo%,-
• '. I , c 

1ty' ~~r the transportation in initial movements. Morganconducts 

its interstate operat1o~ 'pursuant to authority granted to it :by 
" '. ,,' , 

die ICC in, Docket No. MC-I03993.; National, Doc!<et,No. MC-106398.;; 
• • t • .' ,I 

, ,and Transit, Docket No. MC-94350. ,Each applicant obtains its motor 
. ., .. '. ' ", ',' ",< .• 

vehicles by leasing tb.~from, persons who, also operate the veh!elC'~ 
. . . . . ~ 

, , , 

Th~se driv~,leSsors do: not 'become employees of the lessee. The" 
, , 

erive::r:-lessors operate in bothinterst:ate and intrastate commeree., 

We are concerned only With the Cali fonda 1ntrastateoperat!o~s.,: ',,' " 

.,' ,,', I' 
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Over the years applicants have'developed,a highly 

speei~11zed and coordinated method of operations- whereby both 

intrastat:e and interstate shipments utiliz~ the s~eequ1pment 
- ' 

in order to increase the efficiency of both types' of operations .. 

Each of the appl1.cants operate a network of· ter.ninals 1:hrough-

out the United States. App11cantsmainta:tn,a number.of terminal 

facilities in California:tn order to provide intrastate· and inte=­

sta~e service to shippers or consignees-located in california. 

the various terminals are connected with central 'dispatch centers 

in order to efficien!;ly control the movement of the equipment., and -

to as~e the ship?ing public of an adequate' supply.of equipment, _ 

when and where needed throughout the United States. 
, .' 

In the -conduct of 'i:heir carrier operations applicants 

make s-.:.bstantial use of leased equipment from lessors who then 

drive the leased equipment in applicants' service. Tbis is, the 

universal practice of interstate carriers conducting thissPec:tal-: 

ized type of carrier opera.tion. The equipment is le~sed- purSu£nt 

to a long-term- wri.tten lease, eopies of whieh ~erei sub~tted': into", . 

evidence.. No equipment is leased exeept pursuant to_a written 

lease contract. Compensation under the lease contraet is coinputed 

on a mileage basis. the driver-lessors are' not -employees of 

applicants. 
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In the conduct of their operations applicants utilize " 

the same equipm.ent and drivers, 'Co transport both interstate and, 

intrastate California traffic. the rates applicable ,to'intra­

state shipments differ from those .applicable to interstate 

shipments.. Drivers rIJay transport intrastate california sh:tpments 

folle~"ing delivery of an in~erstate shipment in' California~ while 

waiting. for au interstate load out of California. 'Onder this 
. . . . ' 

method of equipment ut1l1zation~ a part::leular driver may transPort 
,.' . ~ . , 

a single intrastate load~ or he may transport a tl1lmber of' 'intra-' 
, . 

state loads, 'before departing the ,state with an :t~terstate move­

ment. There are a large number of different drivers utilized 

for intrastate California shipments.. l-f.anyof the drivers are not 

residents of california and the date of return of a :>8rt:£:cular 

driver to the state in conjunetion with', the transportatiCJn of an 

interstate shipment could only be conj' ectural,. being' wholly 

dependent on the ebb atld flow of the traffic. Tbere:ts, s,ome 
• ,~\ It """ , ' 

turnover each year) particularly with resPect to the newer 

operators bec:auseof the extensive periods· away from home and the 
, , 

. . ," .. 

skill necessary to successfully handle this type. of . traffic • 
. ,'. 

-4-



e 
A. 52099 - sw 

the written long-term equipment: lease agreements'';' ", These"leases. ' 
, . ' 

fully conform to' the rules and regulatioD.$.:of the ;ICC;;·' 'l:he" 

written lease contracts provide,' among, other' things, as follows: "," 

1. The lease is for a definite term, with automatic, 
renewal provisions, and prov.tsions 'for "cancel­
la.tion after a thirty-day period';' 

2. the carrier Morgan~ National or Trans~t shall 
have exclusive possession,control.and use.of 
the equipment; 

3.. The earrier aSSQUesresponsibility imposed' on 
ea~ers for the protection 'of the public and 
for protection of cargo; . 

4. Ihe owner of the equipment shall maintain the 
equ.i~ment ,so as. to comply with the . requirements . 
of all state and federal regulatory authorities; 
or requiremen~s of the carrier; . 

5. Provisions' for inspection of the equipment; . 
. ' , 

6.. The specific equipment . leased identified either, 
in the body of the exhibit) or by appropriate 
schedule to which reference is ::uade 'in the ..... 
exhibits; 

7. The manner of compensation; 

8. The equipment is to be identified as that of . 
the operating carrier; 

9. The owner of the equipment shall em~loy the 
ad ver or operator of 1:he e{uipmene; .' 

empnas!s added) 

10.. Provisions for' cancellation of the lease fo·r, 
violation of the' provisions thereof;.,' 
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Discussion 
, , 

Applicants seek deviation from' certain pro~s:Lon$ of • ' 

General Order No. 130. If those deviations are granted,. in 

applicants' opinion the driver-lessors would then. be' ~empt 

from the permit requirements of' the' Public' Utilities' Code. 

Applicants assert that such an exemption lo7ould ,pe%mi tthem to 

develop and provide an efficient, service for the shipping:, pub-lic 

through utilization of the same e~uip'Cl~t both for :[ntrast:.lte. 

and interstate shi,ments, t~creby enh:mc:[ng. ,tbeeff:J:c:l:cncyand 

available pool of equipment for both services. 'Ihey:assert that 
I' '. 

no public or regulator'; benefit would flow f:rom depn"li.ngthe 

citizens of California of the be:lefits of this service and' at ' 

the sam.e time deprive t~e interstate clrive:rs of needed' worle .. 
. , 

The ultimate effect wocl.d only be' to mo:!ke ,inefficient, operations 

out of efficient operations, all without, purpose. Applicants 

assert that "the req,:,rcment that literally hund=eds of permits 

be obte!ned Gerves no valid regt:r.latory purpose8!ld woulden.ta11, ' 

a prohibitive cost. The cost is furtller increased when, annual 
turnOV2r is considerc:l. In fact, the cost of each peT.l1lit could 

, '. ' 

well exceed the reven\!cs derlved unde~ the permit. '}.nother ' 

conside=ation is the 9C-dayresidcncy roq~:Lrcment' of Section 3.5-71 (d) , 

of the Public Utilities Code. Many drivers would, ' not be residents: :~ 

for this period of time. the effect of General, OrcerNo-. l30;:can·, ,', 

only 'be to deprive the public of Ca1ifo'rnia of needed,serv.tce at 

a reasonable cost, or to escalate cos,t. ".1/ 

1/ " , 
- We take official notice that this Commission has is,sued over 

200 permits, which are in force, to ,perform movements 'under ,,' 
MRT 18 in california; and: that' there have been no complaints' 
to this Commission concernillg. this service in Califo,rrda. ' 
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It 1s obvious from ,reading the above·paragraphthat.' 

applicant8 misconstrue .. not' only' General Order No,~ 130~but .the 

authority of, this· Commission. As we said· in the ABC Messenger 

Service case, "the General, Order was',promulgated' to make the 

statute and case law morecohes1ve. not to impose regulations. 

m.aterially different·, from those set· forth in. court and' Commission 

cases. and the statut:es~ th1s' Commission has nO., authority t~ grant' 

exemptions from the, pem1t requirements of the Highway Carriers.'" 

Act. Such exemptions are set forth i11 the Act itself and: if 

further exemptio1l8 are in the public interest, it is,. for the' 

Legislature,. not this Commission, to. make. them. We· do· not, , con­

strue' the Code sections, governing, leas:Lng to, grant us. authority 

to -make exceptions to the Highway· Carriers' Act under thegu1:se' 

of modifying leases. 

ul'he ,General Order does' contain, cri tena.which,' if·· 

followed~ would"show that a' driver ... lessor is not .requ:Lredto 

have a pem1t from. this CommiSSion.. But tho •• : crlten.a merely, 

express existing law. If we could change the criteria ,for 

determining highway carrier operations by"merely changing the'. 

leaSing regulations, we would, in'effect, be, grant!n8,.exceptions. 

to the Highway 'Carriers t Act. We do-, not constrUe our. authority 

under the leasing regulations to be so; ·broad,.' therefore:~ to,', 

grant the deviation sought' by applicants will not help.. applicants 

avoid the perm1t requirements of the Act.. We must· ,look to,the 

actual operations of the driver-lessors to. detexm:tne· .:Lf,- they a,x:e 

h1ghway carriers." 
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The evidence in this case shows that the driver-lessors 

are highway carriers as that term is used1nthe Highway Carriers' , 

Act and as that term has been consistently interpreted by Comrnis ... 

sio'O. decisions. One who provides a driver and a vehicle to trans­

port property over the public highways for compensation is, s'highway 

carrier. For such a person to avoid regulation, this Commiss.ion, 

has consistently held that he, at the very least, must enter into 

an emp~oyee-employer relationship' with a carrier and: lease his ,,' 

motor vehicle to the carrier under a lease that provides for the, 

control of the motor vehicle in the carrier. Further, he cannot: 

enter into. this lease agreement if such an, agx-eement is' a' device 

to. evade re~lat1on. (Re Payments Made to Underlying qCarriers " 

(1949) 48 cpue 576" 581, 582; and Re Practices by Motor 'F~~:tght' 

carriers of Leasing the Vehicles and Subhauling (19'5,2)52 CPUC ' 

32.) These principles were reaffir.med, in the opinion which set 
, . 

forth General Order No. 130. (Re Establishment of Rules Governing 

the !.easing of M01:or Vehicies, Decision No. 77~7Z, dated:Apr1~ 14, 

1970, in case No. 8481.) , 

In this case it is not disputed that the driver-lessors' 
, 

.are not employees of the applicants., We need go no further. (Cf. 

United States v. Drum (1962) 368- US 370, 393:~ 7 L· ed 2d 360,'374. 

(dissent).) Under the evidence presented in this ease; the driver­

lessors are highway carriers and are required to have'operating. 
'" ,'. " , 

authority from t1rl.s Commis,sion before they can tra%tspoX"t·intra-' 

state shipmen.~s. 

-8-
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In the ABC Messenger Service case we discussed the, 

need of lOOking at an operation from the "totality of" the 

arrangement". 'W'e used the phrase as a method of approach to 

determine if in fact control was in the lessor, 01:,1f in fact 

a lease was a device to evade regulation~ In this case,. if 

there had been a dispute as to whether or not the dr!ver-lessor.s 
, , . 

were employees of applicants, we would, look to- tbe toea11ty>of 

the arrangement. But, there is no dispute. Applicants. admit, 

the, drtver-lessors are not their employees' and the' lease so; 

provides. 

Applicants assert that the ,result 'which we reach,here 

will cause a reduction of service to Californians, will cause 

the rates for applicants' service to, rise, and will cause 

conflicts with cert~n ICC regulations. If such' actua1lyare 

the results' of this decision, applicants" r,emedy lies'with 'the 

Legislature, not with this Commission. 

The facts show that a deviation from General Order 

No. 130 is not warranted as the agreements entered into between 

the applicants 4Ud lessors are not 'leases within themeamng of 

the General Order but are subhaul agreements,. not covered, 'by' 

the General Order. (General Order No. 130, General Provisions, B. 

''LEASE does not include a subhaul agreement, •••• fl.) 
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Fi.udings of Fac:t 

1. Applicants are COlmllO'Il cnrriers by motor vehicle .hold~ 

ing operatiug authority from the ICC and th:LsCo'Dl%llission. Autllor­

izing the transportation of mobile homes and related eorm:nodities. 

The property that applicants. ar~ engaged in transporting.: in 

Cali£onlia 1llOves underM:initnum. Rate. Tariff 18. 

2. Each applicant obtains its motor vehicles, by leas'ing 

them. from persons who also operate the veh1cle.' 'these drlver­

lesso:rs are not employees. of the lessee. Compensat!on under 

the lease contract is compu~ed' on a mileage basis. The lease. 

contract provides that the owner of' the equipment shall maintain 

the equipment and that the owner of the equipment shall· employ 

the driver or the operator of the equipment. 

3. The driver-lessors who, transport property in!ntra­

state movements in Califorc.ia under agreement ,w1thapplicants 

are engaged in transportation of property for compensation ·'8;S·· 

a business over the public highways in this state by means.' of ' 

a motor vehicle and are highway carriers required' to have operating 

authority from this Commission before' theycan,:',~ransport intra-" 

state shipments. 

4. The agreements entered into between the driver-lessors 

and applieantsare not leases within the meaning of General Order 

No. 130, but are subhaul agreements. 

!he Commission' concludes' ~at the application should 

be dismissed .. 
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IT IS ORDERED that. the applieation is diSmissed'~ 

The effective date of this order shall be 'twenty, days' 

after the date hereof. 

Dated at _______ San __ Fra.n __ C1$CO_o _____ , Cal:l.forn:[a" 

this ____ 1-=3~·z;t., ____ day of --J....,..~.....".If»¥~_M--, 1~7 J.... ' 

c01iiDiissioners' '. 

Comm1~:1olle:- Vornoo L. Sturg&on~"bo1J:lt>., " 
Xlocessar11'1,t1'bSO:lt ,did,not ~1,e'1~te, 
in tlledispoS1tion ot . 'th1s, , .proeoe41:l&:-~.: . ' 

, ,,' 

" ••• 1 
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