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Decision No. __ 7_8_'Z7_6~_ 

. @' ':'~,~ ... @, ,,~:·"'llill" :~ .. ,,'~' .........•..•.•.. : 
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, . ,', ," ,:. '" '~t', ," I. ':. • .,: ':', 

BEFORE TEE PUBLIC urn.!TIES COMMISSION OF' THE S'J:A.'rE OF' CAiIFORNIA' 

Application of Air California for ) 
~ modification in its Certificate 
of ::?ublic Convenience :;md Necessity' 
in either direction b(:tween San 
D~ on the one hand, and SIln .Jose/ 
o d, on the other h:?:l.d .. 

In the Ma'tter of the Ap?lica tion of ) 
PACIFIC SO'O'I1l'W~sr AIRLn~S for a ~ 
certificate of public convenience 
and necessity in either direction 
bctt~ecn San Diego and Sacramento, 
nonstop; San Dieg~ and Sacramento via) 
'San Francisco/San Jose or O~kland; ) 
~ Diego/santa Ana/San Francisco/ ) 
San Jose/Oakland; San Diego/Santa ) 
Ana/San Francisco or San Jose or ) 
caltland and S~cra:nento; Santa Ana/ ) 
San Francisco/San Jose/Oakland; Santa) 
Ana and Oakl:1nd via San .Jose; Santa ) 
Ana. and Sacra:nento V'ia San Francisco/) 
San Jose or Oakland; Santa Ana and ) 
Sacramento, nonstop. ~ 

Ap?licat1on N~. 52165 

Application Ne>. 51080 

ORDER CONTINUING BEA.RING IN APPLICATION NO .• ~ 5216.>; 
CONSOLIDA.TING APPLICATIONS NOS.' 52165 AND '51080 '(PHA.SE I); 
~"D SETTING PREEE.~RING CONFERENCE FOR ?EBRUA.RY 10, 1971, , 

By Decision No'. 76110~ dated September 3-~1969'~ i:l 

Applications Nos. 50261, 503817 and 50438', Air California (Air Cal)' 

't'13S authorized to conduct daily nons'top air passenger;carric,r service, 

between'San Diego and San Jose and between S:l:l Diego, 'and Oakland. 

Air Cal's application was opposed by Pacific ,Southwest' 

Airlines (PSA) and Western Airlines. Neither protestant ,provided 
. . 

identical service, although pSA at that time was operating, two,· non .... 
'. 

stop flights each "1cek ''between San Diego and Oal(.land. T~..e b:lsis"of .' 
. , '. 

the a't-1a:rd to Air Cal 't'7as that the present, available nonStop: se:J:Vic~, ' 
(T ,~ ... ,' : i. . " 

,/, .,-' , 
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bett.,.een these points was inadequate in the' light of· the number of" 

one-stop flights provided:t and that no other carrier had authority' 

to operate nonstop flights between San Di.ego and San J'ose~ 

By Decision No. 77360, elated June16~ 1970, inauguration' 

of Air Cal r s San Diego service was extended until November 16~ 1970. 
. '.' J, .' 

However;J on August 27, 1970 Air Cal filed '.pplicatioe no .. .>Zl·':,$ ,to: 

modii-y its nonstop authority between these points so that i.tcould' 
, 

operate from San Diego via Santa' Ana '(Orange County Airport) to' 
. . ". 

~ Jose and Oakland. PSA. filed a protest. Because an early hearing' , ' 

~~s not poSSible, as well as for other reasons set forth fnthe 

decision~ the CommiSSion temporarily grantedAirCalt~ request until 

Y:arch 1, 1971 (Decision No. 77768, dated Sep;tember 22, 1970),. 
". 

The modification consisted of temporarily removing the 

restriction in Al:r cal r s certificate of public convenience and 
necessity issued in Decision No. 76110. Ihis restrietionprohibited 

any connecting service between points, Air Ca.l ~7as au.thorized to' 

serve. 

Shortly thercafter:t a prehearing conference was held in 

Application No. 52165, and a public hearing was set for February· a:-, . 
ll~ 1971, tn San Diego. 

In the meantime, on or about September 21,. 1970"PSA 

commenced nonstop service between San Diego and SanJose~ On 

December 10, 1970, Air Cal retaliated by commencing Case No~ i91GO, 

~'1hich is a complaint action against PSA. assertingtbat 'its nonstop 

service lacks proper certificate authority from theComJ:n1ssion., A 

public hearing was beld on January 6, 1971 in' Case No-. 91GO~ and'the 
, ' 

:matter is now submitted subject to' the f:Llltlg' of 'briefs.~ 
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On January 13, 1971, Air cal filed· a petition to' further '.-

modify i~ req,uest in Application. No. 52165,. This additional 

request seeks permission to carry local passeng;ersbetween, 

San Diego and &l.nt~ f..na and .between San Jose and oakland .. 

t:..ir Cal requested that: this modification be granted ex, parte 

before thehearine scl1.eduled, in Februa4)", and that· the matter 

~c ~cluded in that hearing for final determina~ion. 

On January ll,." 1971, tbeCommission' staff filed amoti,on 

requesting that the February hearing. be continued until' a decision 

is rendered in case No,. 9160. '.' The staff contends that: toO'- many' 

traffic projections will have to be preseneed:3.t'theFebMry 

hearing. in order to encompass the different possib:1eoutcomes, of 

case No. 9160. 

PSA. countered Air Cal's- petiti~nfor modification by filing::: 

on January 15, 1971, a protest to it and a request that it be 
, ", 'll-

consolidated for hearing with PSA. f s Application,.No. 51086, -f1ledon ' 

May 16, 1969. PSA contends that such consolidation is-required, 
. . . 

because as a result of Air Cal's petition fo~' £ux:ther'modification,. 

both carriers now seek to provide identical serVice between, San Diego' 

and Santa Ana, as well as between San Di.ego and San Jose/Oakland-via, '. 
, ','" . 

Santa Ana. 
, . 

On January 18, 1971, PSAresponded by letter tothe,Commis~ 

sion staff' smot~on. ' I,t declared PSA.' s. ,oppos1t:Lon to: any'c:on~in~ce 
of the February hearing and. any, extension ofA'S.r Calf s. temporary:, .•.. ' 

. ". . 

authority eranted in Decision. No. 77768,. if hearing is deJ.3~ed;,' ·It 

1/ In this application, PSA. requests' authority to operate nonstop. 
service between San Diego and Sa,cramento" and bct"lleen' Santa, Ana 
.o.nd Sacraxtento. It also seekS authority to carry passengers" 
Oe'i::'lileen San Diego and San Francisco, Oakland, and San· Jose via 
Santa Ana, and then to Sacramento. PSA proposes to carry local 
passengers between San Diego and Santa Ana. ". 
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,\, 

t1r3es that there is no cODllection bett-1een the issues presented in 

Application No-•. 52165 and those presented 'in case No •. 9160. 

On January 21, 1971 AirCsl filed a response to the staff's 

motion, and to- ?SA's protest and request, for consolidation of, its, 

petition for' modification., Air Ca'l opposes both a' continuance of 

the February hearing and a consolidation, of its additional petition 

with -Application No. 51080. It urges that' the FcbMry'hearixig 

proceed and include its request to carry local" passengers between 

San Diego and ,Santa Ana" and between San ,Jose and Oakland.,' 

DiSCUSSion 

Air Cal's additional petition filed on January 13, , 19'71 

seelcs operating .authority on a' route for which' PSAhas on file an: 

identical request (Application No., 51080). If Air' cal's entire: 

request :in Ap?lication No. 52165 is granted on a permanent, basiS" 

Ai:!: cal will have operating, authority for through one-stop service 

bet:\'leen San. Diego and San Jose/Oakland via Santa'Ana, including. 

authority to carry local passengers between San Diego and' Santa., Ana. ' 

This same operating authority is requested by PSA in Application 

No. ,51080. 

Although we do not prejudge the size of 'the market on 

these routes via Santa Ana, it appears that the proposals (i.e., 

Applications Nos. 52165 and 51080) must be treated .as mutually' 

exelusive, because it seems unlikely that the Commission would: grant 

in separate hearings operating. rights to both earriers for the same' 

route., This likelihood is supported by the experience which resulted 

afte4:' both carriers entered into direct~cotopetition betwee~ Holl~ood-' 
, , . 

. ',' 

Burbank and San .!ose/OaI<land. It is also supported, by the generally. 
. . \ , 

depressed economic conditions facing: the airline industry today; 
. ',.' 

'. ", ' .. "." .. 

".\, . 
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'When two or more carriers file applications which a:-e 

mutually exclusive, ~ comparative hearing is required in order .tQ 

provide a fair hearing for each applicant. (Ashblleher .Radio Cotp: .. v.· . 

Federal Communications Comm.., 326 U.S. 327 (1946); Northwest Airlines .. 

v. C-:'vil Aeronautics Board, 194 F.2d 339- (1952); Delta Airlines: v •. 

Civil Aeronauti.cs Board, 22& F .2d 17 (1955); 1. Davis ,Adm:tnis.t~at:tve 

Law 572.) 'Ihis can be accomplished by consolidatingA:tl:.· Cal's 

Application No. 52165 and the specific, relevant route segments. 

requested by PSA in Application No. 51080. In this manner the 

evidence presented by one applicant may be weighed by.the COmmission 

against that presented by the other before any perman~nt operating.· 

authority is granted. 

Air Cal urges that the February hearing.be h~ldt<> resolve 

its request for temporary authority to transport local passengers 

between San Diego and Santa Ana, and that consolida.tion with 

Application No. 51080 be delayed until a hearing for. permanent 
, 

authority i.s conducted. This procedure is· contrary to-the require-:-

ments set down in the Ashbaeher c3se~ ~pra ... 

therefore, the Commission will grant a continuance of 

the Febr\lary hea.ring currently· scheduled in Application No. 52165,. 

and in lieu thereof 'tore will set a prehearingeonference· for 

Wednesday, February 10, 1971, in San FranCiSCO, at ,10·-a.m. ·in a 

consolidated proceeding involving Applic.a.tion No •. $2165- and' the 

pertinent routes included in Application No. 51080. This part,of 

Application No. 51080 will be de s.ignat ed: Phase I of that ·proceedina~ 

Hearing on the rem.o.ixdng routes- requested by PSA :[nApp,l:tcation 

~o. 51030 will be desigo.ated Phase II of that proceeG:i:ng and wi:ll· 
. . ," 

be held at a later time.' It is hoped that ane~ly hea:z::.tng will be· 

possible in the eonsolida.ted proceed'ins, either durlngMarch, ,April, 

or June. 
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The ConmtLssion also concludes that':tn the meantime' A~ 

Cal t S temporary authority granted in Decision 1'10. 77768;, which ,'" 

expires on February 28, lSl7l, should be' extended, until August 3.1" 

1971. 'Ib.1s extension is granted in order to avoid' di~ruptioll' in 

service to the public. Moreover:. it is not at all clear that PSA' 

~;rill be able to demonstrate at the hearing that it c:a.n":a~qUir~ 

operating rights- at the Orange County Airport. 

, \ ',,,' .". t" 

The ~GG~on further concludes that in order to prevent, 

:further delays in the consolidated'proceeding involving Applications 
, . 

Nos. 52165 and 51080 (Phase I» ,no further amendments,:, 'or petitions,,;, 
• • " I 

requesting additio'llS to the route authority sought in ,tbis c,onsoli-,' , 

dated proceeding will be accepted. It is hoped that 1n:~thismanner", 
'. . "" 

decisions in the consolidated proeeedi:ng and in Case No. 9160"will, , 

resolve the con.troversy concerning. nonstop air: passenger carrier ,',' 

service. between. San Diego and San Jose and one-stop service via. ,'," 

Santa Ana to San Jose and Oakland. 

IT IS ORDERED that: 

1. Application No. 51030 is divided into two. phases. Phase I 

consists of Puci.fie Southwe.s.t Airlines' request to conduct air 

passenger carrier operations.betweenSan Diego and ,San.~o$e/Oal~d 

via Santa Ana~ including 'the carriage of local passengersbeeween.' 

san Diego and Santa Ana. Phase II includes the following routes::. 

a. Nonstop service between San Diego and, Sacramento; 
and be'tWeen. Santa Ana and' Sac:r=ento" '. . 

b. Service between San Diego and Sacramento· via 
San Francisco/San .Jose or Oaltland. . 

c.. Service between Santa Ana and Sa.xl Francisco 
and Sacramento. 

d. !i ope:rati:o.g .:!Uthority is gr&ntcd to PSi'.:tn 
Phase I ~ through service 'be.t'iieen Santa Ana.. ' 
and Sacramento via San Jose/oalcland. 
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2. Application No. 52165 and Application No. 51080 (Phase I) 

are consolidated and will be heard together. Additional 'amendments;t, 

motious;t or petitions to add other route segments to'thiS: consoli­

dated proceeding will not be accepted. A preheating conference in 

thi$ consolidated proceeding will be held onWednesdaY;t February lO';t" 

1971:J at 10 a.m. in San Francisco. Public necessityrequirestbat" 

this prehearing conference. be called on less than ten' days f, notice~ 

3. The hearing, presently scheduled f'or FebMryS-ll:J 1971:J' 

in Application No. 52165 is continued. 

4. '!he tempore.ry authority granted to Air Californ1a by 

Decision No. 77768:J dated September 22'~ 1970:J is extended. until 

August 31:J 1971. ' 

5. All motions:J protests, and petitions inconsistent with ' 

the order herein are deni~d. 
, 
~:. 

The effective date. of this, order shall be the date hereof. 

Dated at ____ Sa.n __ Fran __ c:1!c» ___ _ 

FEBRUARY' dey of _______________ ~ 1971. 
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