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Decieion No. 7827.6... | o @RU@IN

BEFORE TEHE PUBLIC UTILITIES CONM[“SION OF THE S'I.‘ATE OF CA...,IFORNIA.

Application of Air California for

2 modification in its Cextificate

of 2ublic Convenience ard Necessity

in either direction between San Application No. 52165
Diego, onm the ome hand, and Sun Jose/

o) d, on the otherxr hend.

7
In the Matter of the Application of )
PACIFIC SOUTHWEST AIRLINES for a
certificate of public convenience

and necessity in cither direction
between San Diego and Sacramento,
nonstop; San Diego and Sacramento via;
San Francisco/San Jose or Ozkland;

San Diego/Santa Ana/San Framcisco/ )
San Jose/Oakland; Sam Diego/Santa )
Apa/San Francisco or San Jose or ;
Qakland and Sacramento; Santa Ana/
San Francisco/San Jose/Oakland; Santa)
Apz and Oakland via San Jose; Santa
Ana and Sacramento via San Francisco/)
San Jose or Qzkland; Santa Ana and
Sacramento, nonstop. | ‘;

Application No. 51080

ORDER CONTINUING HEARING IN APPLICATION NO. 52165‘ ‘
CONSOLIDATING APPLICATIONS NOS, 52165 AND 51980 ‘(PEASE I) H
AND SETTING FREHEARING CONFERENCE FOR FEBRUARY 10, 1971

By Decision No. 76110, dated September 3, 1969 dia
Applications Nos. 50261 50381, and 50438 Air Cal:.fomm (A.:.r Cal)
was authorized to conduct daily nonstop air passenger carr:.or serva.ce
between San Diego and San Jose and between San Diego and Oakland

Aixr Cal's application 'Wao opposed by Pac:.fn.c Southwest
Airlines (PSA) and Westem Airl:.nes. Neithex protestant prov:.ded
identical sexvice, although PSA at that t:.me was operatmg two non- o
stop £l:.ghts ecach week. oetween San D:.ego and Oalcland 'rhe basis o:."'_'

tae avard to Air Cal was that the present ava::.lable nonstop somcef
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betveen these points was inadequate in the 1:.ght of the number of
one~stop flights provided, and that no other carrn.er had authorn.ty B .
to operate nonstop flights between San Diego and San Jose. |

By Decision No. 77360, dated'Jnne'];G ‘19'70- 'inauguration”
of Air Cal's San Diego service was ‘extended unt"l November 16, 1970.
However, on August 27, 1970 Air Cal filed e.pp'.i.'v' ca.t:x.on Fo. 42155 to ..
mod:..a:y its nonstop authority between these points so that it coulcl ‘
operate from San Diego via Santa Ana - (Orange County Aa.rport) to -
San Jose and Qakland, PSA filed a protest. Because an early hearmg
was not possible, as well as for other reasons set forth in the
decision, the Commission temporarily granted Air Cal s request until
March 1, 1971 (Decision No. 7776o, dated Seotember 22 1970).‘

The modification consisted of temporarn.ly remov:.ng the
restriction in Afir Cal’s certificate of public conven:.ence, and
necessity issued in Deci's:f.on No. 76110. This restriction",‘orohibited‘ N -
any comnecting scxvice between points Air Cal vras_‘_anthorited Lo’
sexve. o | |

Shortly thercafter, a prehearing conference was hcld :Ln
Appl:.cat:.on No. 52165 and a public hearing was set for Fe‘bruary 8—
11, 1971, in San D:.ego. ‘

In the meantime, on ox about September 21 1970 PSA
comrenced nonstop service between San Diego and San .J'ose. On -
December 10, 1970, Afr Cal retal:’.ated by commencing Case No. 9160
wvhich is a compla:.nt action against PSA assert:n.ng that :Lts nonstop‘ ‘
sexvice lacks proper certificate author:.ty from the Comm:f.ss:ton. A
public hearing was held om January 6, 1971 :‘.n Case No. | 9160 and the

matter is now submitted subject to the filing of br:.efs. o
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Co January 13, 1971, Air Cal filed a petition to further
modify its request in Application No. 52165 This additional
request secks permission to carry local passengers between o
San Diego and Santa Lna and between San Jose and Oakland

2y Cal requested that this modif:.cat:.on be grnnted ex parte N
before the hearing scheduled in February, andf chat\ the natter' |
we included in that hearing for final neterm...natn.on. o | :

On January 14, 1971 the Commission staff filed a motion :
requesting that the February hearing. be continued cntil a decision -
is rendered in Case No. 9160. The staff contends that too many |
traflic projections will have to be presented at. the February
hea.r:.ng in order to encompass: the different poss:.ble outcomes o;E
Case No. 9160. |

PSA countered Air Cal's petition Ior modification by filing;;_‘-"’

on January 15, 1971, a protest to it and a request that it1‘7e S
consolidated for hearing with PSA's Appl:.cation I\To. 51080 filed on L S
May 16, 1969. PSA contends that such consolidation :‘.3 requ:.red "
because as a result o'I Alx Cal's petition i'or further modification, g
both caxriers now seek to provide identical service between San’ D:.ego-’
and Santa Ana, as well as between San Diego and San Jose/ Oakland via |
Santa Ana. | | e

Cn January 18, 1971, PSA responded by letter to the Com:.s-;j’" " |
sion staff's wotion. - It declared PSA's. opposn.i.:r.on to any continuance
of the February hearing and any., extension of A.:.r Cal's tempora.ry
authority granted in Decision No. 77768 LEL hear..ng :.s delayed I

1/ In this application, PSA requests authority to operate nonstop
sexvice between San D:.ego and Sacramento, and between Santa Anc :
and Sacramento. It also secks authority to carry passengexs
between San Diego and San Framcisco, Cakland, and San Jose v:.n
Santa Ana, and then to Sacramento. PSA proooses to carry local
passengers between San Diego and Santa Ana. o
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urges that there is no comnection between the ‘:!.ssue.;‘ pres‘ented"dn‘
Application No..52165 and those presented in Case No.. 9160.

On January 21 1971 Afr Cal filed a response to ‘the sta'ff "‘
motion, and to PSA's protest and request for consolidation of :.ts |
petition for modificatiomn.. Air Cal opposes both a eont:.nuanct of
the Februvary hearing and a consolidation of 1ts -add:’.tional pet:.’.tionf«
with ~App1ieation No. 51080 It u:rges that the February hearing o
proceed and :.nclnde its request to carry 1oea1 passengers between
San Diego and.Santa‘Ana,.and between San Jose and Oakland.-, T
Discussion

Air Cal's additional petition filed on January 13, 1971
secks operating authority on a route for wh:.ch PSA has on file an |
identical request (Appli.catzon No. 51080). 1If A:.r Cal’ s ent:’.re S0
request in Applieat:.on No. 52165 is granted on a permanent bas:.s,

Aixr Cal will have operating authority for through one-st0p serv:.ce |
between San Diego and San Jose/Oakland via Santa Ana, 'I.ncluding
authority to carry local passemgers between San Diego and’ Santa Ana. :
This same operating authonty is requested by PSA- in Appl:’.eatlon o
No..51080. B I

Although we do not prcjudge the size of the market on
these routes via Santa Ana, it appears that the proposals (:..e.,
Applications Nos. 52165 and 51080) must be treated as mutually' B
exclusive, because it seems unlﬂcelf that the 'Conmi.‘ssion:'wou].'d"'grant o
in separate hearings operating rights to both carr:lers for the same “
route,. This likelihood is supported by the exper:.ence wh:.ch resulted
after both carriers entered into. direot competit::.on between Hollywood- ‘

Burbank and San Jose/Oakland. It is also supported by the generally

depressed economic conditlons facn.ng the a:.rline n.ndustry today. N




A. 52165, 51080 ds

When two or more carriers file applications which are
mutuwally exclusive, a comparative hearing is required in order to
provide a fair hearing for each applicant. (Ashbacher .Radio Cozp. ve
Federal Communications Comm., 326 U.S. 327 (1946), Northwth Airlines E
v. Civil Aeronautics Board, 194 F. 2d 339 (1952) g Delta Airlines v,
Clvil Aeronautics Board, 228 F.2d 17 (1955) 1 Davis, Administrative
Law 572.) This can be accomplished by consolidating Afx Cal'

Application No. 52165 and the specific, relevant route ‘segmenta
requested by PSA in Application No. 51080, 1In this manner the
evidence presented by ove applicant may be weighed by the Coum.ssion _‘ 3‘

against that presented by the othexr before any permanent operating
authority is granted.

Alr Cal urges that the February hearing be held £o resolve A

its request for tempora.ry authority to transport local passengers
between San Diego and Santa Ana, and that consol::.dation with |
Application No. 51080 be delayed until a hearing for permanent
authority is conducted, This procedure is contrary to the require-‘
ments set down In the Ashbacher case, supra.

Therefore, the Commission will grant a continuance of ‘
the February hearing currently scheduled in Application No. 52165,
and in lieu thereof ve will set a prehearing conference for |
Wednesday, Fe‘bruary 10, 1971, in San Francisco, at 10 a.m. in 3
consolidated proceeding involving Application No. 52165 and the
pertinent routes included in Application No. 51080. This part of .
Application No. 51080 will be desigoated Phase I of that proceed:.ng.“‘ '
Heaxing on the remaining rontes requested by PSA in Application o
No. 51030 will be des:.gnated Phase II of that proceeding and will
be held at a later time,. It is hOped that an early hearing will be )
possible in the consolidated proceeding, either during March April

or June.
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The Commission also concludes that in the meant:.me A::.r S |

Cal's temporary authority granted in Decision No. 77768 wh:.ch
expires on February 28 1971 should be extended wtil August 31
1971, This extension is graated in order to avoid disruption :.n
sexrvice to the public. Moreover, it is not at all clear that PSA
will be able to demonstrate at the hearing that it can acquire
operating rights at the Orange County Adlrport. |

The Commission further concludes that in oxder to prevent .

further delays in the consolidated proceeding involving Applic‘at"‘ms_ .

Nos. 52165 and 51080 (Phase I), mo further amendments, or petit:.ons > “
requesting add:.tions to the route authority sought: in tbis consoli- S
ted proceeding will be accepted, It is hoped that in t:h:.s mannex -"_
decisions in the consolidated proceeding and in Case No.. 9160 will
resolve the controversy concerning noustop air passenger m’-er

sexvice between San D:Lego and San Jose and one-stop service vv.a
Santa Ana to San Jose and OQakland,

IT IS ORDERED that:

1. Application No. 51080 is divided into two phases.‘ Phase I".']

consists of Pacific Southwest Airlines' request to conduct air

passenger carrier operations. between San Diego and San Jose/ Oakland L
via Santa Ana, including the carr:.age of local oassengers between. o
San D:.ego and Santa Ana. Phase II includes the following routes- N

Nonstop service between San Diego and Sacramento, |
and between Sent:a Ana and Sacrauento. - |

Sexvice between San Diego and Sacremento vie
San. Francisco/San Jose or Oakland. :

Sexvice between Santa Ara and San Francisco
and Sacramento.

IZ operating suthority is granted to PSA. in
Phase I, through sexvice between Santa Ana
and Sacramento via San Jose/ Oalcla.nd
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2. Application No. 52165 and Appl:’.cation No. 51080 (Phase I)
are consolidated and will be heard together, Additional amendmem:s
motions, or pet:.txons to add other route segments to this consoli-‘ -
dated proceeding will not be accepted. A prehea.n_ng‘ eonference ,'.[n |
this comsolidated proceceding will be held on Wednesday; f‘ebiunry 105
1971, at 10 a.m. :‘.n San Frencisco. Public necess;.ty requ:r.res ‘that -
this prekearing conference. be called on less than ten days notice, )

3. The hearing presently scheduled for February 8-11 1971 3
in Application No. 52165 is continued, ' _

4, The temporexy authority granted to Az California by
Decision No. 77763, dated September 22, 1970 is e:ct:ended until
August 31, 1971.

5. All motions, protests, and petitions ineens:!.'s‘tent"wi_thf*‘ _" :

the order herein are denied.

The ef:Eect::.ve date of tnis order shall be the date hereof
Dated at San Francisco-
FEBRUARY

> 1971,

~ Commissioners: . .

" Comissionsr Filldem Svmons. Jr.. ,'bes.ns
neccssnruv absent,. 41d’ not pnrticipate
: 1:: the" dispo.;ition of this pmcoeding"“-




