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OPINION

Westgate~California Corporation (Westgate) seeks‘a
disclainer of jurisdiction from this Commission over its acqui-
sition of a controlling interest in Alr California; or, in the
alternative, for an oxder authorizing the acquisition; Pacific
Southwest Airlines (PSA) and Western Alr Lines (Western)
protested. Palm Springs and the Commission' staff éupport the
application; the staff, with some reservations. Public hearings
were held before Examiner Robert Barmett in San Diego,on{Augus;73"
and 4, and August 24, 25, 26, 27, and 28, 1970. The matter was
submitted subject to the filing of briefs, which have been :'v '

received, i

Westgate's Bridencel/

The vice-president and general managexr of Alr C&lifornia“
testified substantially as follows: Early in 1970, Air California

and PSA had entered into negotiationé whereby PSA was to acquire
Alr Califormia. On May 18, 1970, PSA withdrew from negotiations;
and at that time the financial and general cdrpcrate condition
of Ailr California was critical. The most immgdiate{concern<wasv
a contract with the Boeing Company for the deiivéryfof‘thxee
Boeing 737 airplanes at a total price of $12,300;000. Afr
California had made a down payment of $455,000 on,thesgt;hfee

L/ This cumary is primarily of testimonisl evidence. Evidence
in the form of exhibits gives greater detail of some testimony,
contradicts some testimony, and provides basic financial data.
Exhibit evidence has been used extensively in the discussion
portion of this opinion and, as it would unduly lengthen this
opinion, will not be set out in this summary. . o
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airplanes but had no money or credit to co_uipletef the cont:act.

Boelng told Aix California that if the contract was not fulfilled,
the $455,000 would be withheld as a penalty, and", in addi;‘:'ton,‘
Boeing expected a monthly penalty payment of approximately $40,000
for each airplane for each month that each of the-' three airplanes
remained unsold for a maximuz of twelve months. Airx Califom:f.a
took three steps to relieve itself of the burden of the contract.
It tried to sell the ailrplanes in the Open market, ic tried to
lease the airplanes; and it tried to have Boeing release A:[r |
California of its obligation under the contracﬁ. All three of
these steps proved :Exuit:leés. |

At the time PSA broke off merger discussions Alr
California had three substantial notes outstanding: Two mnotes in
the total amount of $1,000,000 to Bankers Life Iﬁsurance Conpany
of Nebraska and a note in the amount of $1,150,000 to the Allstate
Insurance Company. All notes were in default bécause cértai‘n net
worth requirements had not been wet, and when the PSA negociat:l.ons
terminated, Air California was in no financial position to cure
the default, nor liquidate the principal and interest amounts due
on the notes. At this same time Afr California had a contract to
purchase a Pratt & Whitney airplane engine on which approximately |
$48,000 in payments had been made. Alr Cal:[forn:!.av‘ had no funds
with which to make the remaining payments and‘ stood to .io'se” the
$48,000 already paid. . Nor did it have funds to inaugurate service
on its newly acquired San Diego and Long Beach routés‘.  During the
pendency of the PSA acquisition mamy employees of Air California

quit to seek other employment, including management at t:he highest
levels in addition to staff members. | |
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Since Westgate's purchase of ‘a controlling intergét'.
Adr California's financial outléok has imprerd as follows:
(1) The Boeing contract has been modified whereby Air Califormia
will purchase only two Boeing 737 aircraft; one for de‘livery -aboﬁt‘
September 1, 1970, and another for delivery about November 1, 1970, .
Boeing waived penalties and forfeitures in this mattlgr. l Westgacvé
has agreed to make funds available for the Boeiﬁg acquisition as
Ailr California has no other source; (2) The Ba.nkers? _L:Lf'e and
Allstate notes have been retired, Westgate purchased the not’:es\'
and sold them to Air California, who borrowed $1 ,.'900'?,,00(‘)" f.rém
United States National Bank (USNB) ‘ and used t:halt borrowing. i:d -paYy -
Westgate. This transaction netted Air Califbrnia a bal‘ance*‘sheet--
credit of approximately $243 ,OOO‘. The loan was arranged by
Westgate; (3) The Pratt & Whitney engine was paid for s (4) When

the PSA acquisition fell through and Westgate's tender 6ffer was.

announced, the morale of Afir California's employees i.mproi}ed as
they realized that Aix California would continue as an in&ependént_-"
carrier and that their jobs would not be in jeopardy; and ‘(

(5) Because of Westgate, Aixr California can now start serv:;f.ce into
San Diego when it accepts delivery on the new Boeing a:[rcrafi:\.»

Prioxr to such delivery Air California did mot have: enough atr-
craft to serve San Diego. | ; - ‘
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At the time Westgate made its tender offer there was
no other legitimate reliable offer available. If the Westgate
application is denied, Alr Califormiz wilil be in dire financial
trouble. Im May 1970, Air Califormia proj ected net prof:!:t of
$32,000 for the year 1970; as of August 1970, the projection
does mot look like it will be fulfilled.

Regarding the purchase of a Lockheed Electra I_a:i.rplane'
by Air Califormia, the witness testified that he learmed about
the availability of the Electra after Westgate took ccnt:rvol of
Air Califormia. At the first meeting of Air California's new
directors, Mr. C. Arvholt Smith suggested that it might be
beneficial to Air California to investigate the puréh.ase of the
Electra which is used to transport the San Diego Padres ‘b#seb#ll
team (controlled by Mr. Smith); the particular Electra was owned
by Aztec Alrcraft Corporation, also known as Golden West-'Air'
Terminals, which is a member of the Westgate group of companies
either as a subsidiary or an affiliate; the plane was eventually

purchased by Air California for $950,000; at the time of purchase,

the plane had 24,000 hours on the ai:frame and its four engines s:.nce
last overheul, had times of 2,700, 1,500, 1,000, and 150 hours,
xespectively; it was understood that Air California would ge‘t'gthe'

contract to coutinue to tramsport the Padres, although not confirmed |

in writing; at the time of the purchase, no attempt was made to
determine if other Electras were available.
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Since Westgate took control of Air California, the |
boaxrd of directors coansists of 15 authorized positions.' Only
ten diractorships are filled; eight of the directors are
Westgate norinees.

The executive vice president of‘Westgate testified‘
substantially as follcws: He is the chief financial and
accounting executive for Westgate. Westgate is a.corporation
holding diversified operations in food, transportation, real -
estate, insurance, and investments, which'include'holcipgs in
USNB and Adr California. Westgate owns approximately 60 percent:
of the outstanding shares of Air California. lIﬁ grouhd‘trans-'
portation, Westzate coutrols, through subsidieries, the Yellow

Cab taxdi operatioms in San Francisco, Oakland, Los Angeies;

San Jose, and Palm Springs. In eddition, Westgate'operates;

through subsidiaries, éirport transit buses in Loszngeies,

San Francisco, Oakland, San Jose, and Hollywood-Burbank
Westgate operates a freight division transporting products by
truck through the Atlantic Transfec Company. There~are approxif
mately 50 companies which are subsidiaries of‘Westgate whose
transactions are reflected in Westgate's consolidated balance
sheet. In addition te those 50 companies, there are o;he:
companies that are related to-Westgete because of varioué
combinations of stock ownership. Westgate's total asSetsiare'
iv excess of $160 million; stockholders' equity'in excess of‘.
$34 million; earnings for the year ended December 31, 1969,

were approximately $3.5 million° there was approximately

$8 million cash flow in 1969; and earnings in 1970 have improve&
and cash flow in 1970 will be greater than fn 1969.
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The principal control of Westgate is in the Un:f.ted‘
States Holding Company, which holds 100 percent of the Class B
common stock of Westgate representing 52 percent of Westgate',s '
voting stock. United States Holding Company is controlled ‘by
C. Armbolt Smith. Except for Air California, all subsidi_aries"
of Westgate are eithex 100 pefcent owned by Westgate, ‘olr’-
virtually 100 percent owned. Westgate owns appro:dmately .
16 pexcent of USNB stock; C. Arnholt Smith owns 37.'5- percent |
of USNB stock. Westgate's hold:ll.ngs, plus Mr. Smith's hold:'.nés,
are more than 50 percent of the voting stock of USNB.

The witness testified that he was responsible for the
1969 annual report of Westgate. One sentence in i:h‘.e_xt'-' report
states: "Dﬁri.ng 1969 and pxior years, without appzdval of

Westgate's shareholders, titles to certain properties were

transferred by subsidiaries of Westgate to the above éompaniés-

and encumbrances were placed upon the properties. D‘t.u:ing; thos_e
yeaxs, these properties were included in Westgate's accoumts.
A1l of these properties were reconveyed to Westgate prior to
December 31, 1969 free of encumbrances ... (with minor
exceptions).” The "sbove companies™ refexs to companies con~
trolled by C. Arnholt Smith. Prior ammual reports‘_'did .n_dt
rention t'heée transactions. At the time of transfexr from'
Westgate, the properties were held free and clear by Westgate.
The transfers were made to the United States Hol&ing Com;iaany-‘
and other companies owned or controlled by C. Axﬁhélt Smith ox
members of his family. The propertiés transferred were used as

security for borrowings by the transferees, who used some of the
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funds to purchase stock in banks which subsequently were merged‘
into USNB. The transferees paid nothing to Westgat:e for the use
of these properties.Z/

The witness stated that Westgate did not oi:igihally- .

seek authority from the Public Utilities Commission to acqu:[re
Air California because the attormeys for Alr California advised
Westgate that the Commission had no Jurisdiction over the
acquisition. Sometime prioxr to May 24 » 1970, Westgate’*s% own
attorneys requested advise from the Commission om this ‘pc.r:[m:. |
They telephoned the Commission and were told by certain staff
nembers, :’.nc_luding the director of finance and accou‘r;t:‘s., that
the Commission had no jurisdiction. Based upon these vopinidﬁs,
Westgate went forward with the acquisition without feqﬁesting
Commission approval. Subsequent to the mailiang of a tender, offer
for Air California's shaies, Westgate was. advised that there was
a possibility that the Commission would exercise jurisdiction.
Because of that advice and on further inquiry from other si:aff ‘
members, Westgate decided that it .should file the pending
application for either a disclaimer of jurisdiction or authority
to acquire controlling interest in Afr C‘alffomia‘.

Westgate originally purchased approximatély 60. ﬁercent
of the outstanding stock of Air. Cai:f.fomia‘ for about $2 millién.
Westgate's interest in Air California is primarily financial and
Westgate does not expect to have any involvement in the day-to-day‘

operations of the company. Westgate's resources are adequat:e to

2/ The witness was cross-examined on other transactions between
affiliates and subsidiaries of Westgate. Those transactions
will be discussed in another portion of this opinion. :




proﬁde funds as meeded for Air Calffornia without d‘ét‘ﬁ.ment to
Westgate's existing surface common carrier operations'. S;ﬁce
obtaining an equity interest in Air Califomid, Westgételhas" don'e
a nmber of things to make Aix Califormia more f:f.nanci.aily securé.
Westgate has caused Alr Califormia to hold a line of credit with
USNB of an amount between $3.5 and $4 million. Furthér, Westg\até‘
bhas secured an additional line of credit for Air California fxom
an eastern bank in the amount of $1.5 million ‘guai:anteedl _'by |
Westgate. Westgate has no plans for merging or consolidating Afr
California with any other ca:'rief, air or surface; nor any plan
to sell or othexwise dispose of Ar California or any parﬁ of its

operating assets. Rather, Westgate 1Is seeking methods to improve

Air Califormia's equity position and is considefipg :Essuing more

shares for cash.

Westgate has relieved Air California of some pressing .
obligations. Westgate purchased t‘né Bankers Life and Allstate
notes for 87 percent of their face value plué accerued ‘interest';‘
resulting in a discount '.Ln“ excess of $300,000. Omn the'dai;e‘ that |
Westgate purchased the notes, July-;‘ 15, 1970, Westgate sold them
to Air California on the exact basis purchased. The details of
the acquisition are: The Allstat‘é note hgd‘ a face ainounél of
$1,150,000 with accxued interest of $228,000. The Bankers notes
had a face amount of $1,000,000 with accrued intefe#t’ of $3A,000‘,"
for a total for the three notes of $2,412,600; These ‘note‘sy“wert_e'
purchased for $2,104,000, or a discount of $308,000. Afr California
had a deferred debit e:&pense of $60,000 against ﬁhese notes which
left it a net galn of approximately $248,000 after the purchase.
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‘.l'he‘ $2,104,000 which Air Califérnia pald to Westgate was comprised‘
of $204,000 in cash and $1,900,000 borrowed from USNB on an
unsecured loan. The note to USNB was originally due January "1971., )
but that note has since been extended to January 1972.

Since Westgate obtained control of Afr California the
contract with Boeing has been modified to require Air Califoi-nia |
to take only two of the airplanes. And since that modif:[cation
Westgate has assuméd Alr California's position in‘ the contract
and has paid Air California the $455,000 that Aix Cﬁ-lifémi_.’é' paid
to Boeing as a down payment, Westgate's wagreement_‘tol buy the two
planes entails an obligation of over $8 million. We‘stg'a‘te“ "\will
lease the aircraft to Air Califorula for twelve years at $42’,7OO '
a month. Air Californmia will pay taxes and fnsurance "“on-‘ the
airplanes. The $42,700 charge was arrived at baseci’ on an aircraft
cost of $4,040,000, a residual price of $650,000, a tivelve-year
lease, and a (claimed) 7.5 percent return. This is tl:{e same kind
of aircraft which Afr California is leasing from GATX-BOOTEE for
$43,000 a month, | |

Adlxr California acquired a Lockheed Electra from Western:
Skyways for $950,000 which was paid for with $760,000 borrowed

from USNB on a note secured by the Electra and an account payable

of $190,000.§/ There is no comnection between Western Skywaysfgnd

Westgate. The contract that Western Skyways had to trhnsport the

San Diego Padres baseball team went with the alrcraft as a condi~
tion of the purchase. | |

3

It was stipulated that this $190,000 account payable was to
Golden West Air Terminals. ' '
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The vice president and general man#ger of Westga'.t'.e'.'s'
taxicab and bus operations testified about the extent of thos‘e ‘
operations as they concerned a:!.rport traffic. He saild that
Westgate provides taxi, bus, and common carrier service thxoﬁgh
its wholly owned subsidiary, Yellow Cab Company, and the latter's
wholly owned subsidiaries, namely, Yellow Cab Company of Califomia,
Yellow Cab Company of Alameda County, Mission Yellow Cab Company,
Alrportransit, Inc., Airportransit of Calliformia, Satellite
Charter Coach, and Atlantic Transfer Company. ,

Westgate operates the following percentages of taxicabs
in the cities indicated: | |

e,

Oakland 657%
Burbank SAZ‘

Westgate provides service to and from the major airpor:s

as follows: '

- Alxr
Tram Freight
X X

o]
@0

RN
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To the extent available, percentages of’airport péssend-
gers using Westgate's services in 1969 were: ' |

___Busd/
Qut - in

LAX 8573/ 507 - 50%
BUR 50 et -

PSP 95 -
SFO % 65 z
QAK : 100 ~ - - 100
SJC 45 - -

.

There arxe approximate1y 25'taxicab=companies:in the
Los Angeles area bringing passengers to Los Angeles International
Alrport. Approximately 30 taxicab companies bring passengérs to
the Oakland Airport. At Hollywood-Burbank four taxicab companies:
regularly bring passengers to the airport; two.companiesﬂgperate
from the airport. 1In San Franciscd~approximately‘35 taxi com-

panies bring passengers to the.airportj four‘;ake'passedgers' |

from the airport.
The treasurer and controller of Alr California-tgstified
substantislly as follows: Air California h#d’operatingMincome of
$120,000 for the first seven months of 1970. However, from :he
period June 1 througﬁ December 31, 1970, he estiﬁates'a net loss:
&/

The evidence comcerning bus statisties did not'present a
complete pieture.

3/ Westgate has the exclusive right tOvpick'up-cab-passengers
at LAX, ‘"Pirating” resvlts in a 15% loss of passengexs., -
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of $379,000. Air California érojects'a cash positioﬁ‘of 530,000'
as of year-end 1970 if all Westgate transactioﬁs are ignore&;‘and
a cash position of $75,000 as of year-end 1970 1f Westgate trans-
actions are included. The financial condition of Air California
bas Improved through its acquisition énd support by Westgates

Alr California's negative working capital has‘chaned~to positive.
Even with the help of Westgate, Air California will have a finan~
cial emergency at the end of 1970 as far as Iits cash position is
concerned. Air California is running approximately 8—1/2‘pe:cenc
below forecasted traffic. Within the last year Alr California has
revised its forecasts downwards approximately three times based
upon current ecomomic conditions and actual experlence in the
field. | | .

In mid-July a meetiﬁg of the execucive committee of Air
California apprcved the purchase of the Lockheed'Electra‘on_the
ground that it was economically feasible. Affer the puxchase the
Electra was leased to the San Diego Padres at a :encai o£‘$11,000'
3 wonth, dry lease. The lease expired Septeﬁber 28, 1970. Air
California entered into a contract toﬂpérform'ticketing‘and rémp«
service for Golden West Airlines at‘Santa-Ana,VOntario,‘Saﬁ
Franelsco, Palm Springs, and San Jose. Also, Afr California will

provide accounting and maintenance service for Golden West.

. . T . v
. N . . ’ .
,
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Western Evidence

Western presented its manager of contracts services
who 1s responsible for the disposal of surplus aircraft and
equipment for Western. He testified that since 1968 We‘sterﬁ
has four Lockheed Electra passenger airplanes for sale. Westf;m |
has advertised the sale in aviation publications and by letter
to prospective buyers all over the world, w:l.th no- takc:",s‘. | The
present asking price for each Electra is $250-,OOO, as 1s;
$450,000, zero time. The price has been cohtinua]:lyv redﬁced;
Prior to the most recent price reduction the airplanes ﬁere-
offered at $400,000, as is; $550,000, zerb- time. They were
originally offered at $500,000, as is, and $750,000, zero time.
There are approximately 90 Lockhead Electras uvai‘.ldblre ‘for sé.le at |
"';;:::esent. Ir kie oninion, the asking price as of Jﬁiy ‘1970 of a
Lockheed Electre aiveraft, with 56 seats, 10&8'37_33'8“31 fuel mks‘v‘g.
26,000 hours on the airframe, and eng:.ne times since last overbaul
of 2,700, 1,700, 1,500 and 150 hours on each engine, respectively,
would be about $550,000 and the cash sales price would be about

$450,000. An automatic power unit on the plane would increase

the price from $35,000 to $80,000.
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Staff Svidence

An accountant for the Commission staff testified sub-

stantially as follows: He examined financisl and operating state-
ments of Westgate and concluded that consideration of West:gate s
acquisition of Air California in terms of the f:’.nancial capab:.l:’.ty
of Westgate cannot ignore Westgate's existing investments in Golden
West Airlines and certain other affiliates. But Westgate :I.mposed |
an Investigation restriction that limited review and disclosure |
of important data which precluded any valid opinion regardmg‘
Westgate's financial condition and resources avail;i-ble to ‘véssis't
Air California, . |

At present Alr California's debt exceeds its net assets,
and itg basic problem is under-capitalization. He recommended
the conversion to common stock of the 7 p;ercent‘ convertible
debentures which would i-educe an"already top~beavy debi: position
and at the same time either eliminate the negative equity positibz_:
or perhaps even produce some positive equity. Ihe' debencuies are
cuxrently selling at between 60 and 65, and perhaps lower.

Westgate has not materially improved Air California's need for
additional woridng cash. After Westgate's take-over Air California
projected working cash of omly $75,000 when at least $400‘,000 is
Tequired for the proper conduct of Afr California's operations.
However, Westgate bas taken action to support Air California but
more is needed, especilally in the area of addit:‘.onal equity ’
f£inancing.

Alr California's balance sheet does not 'refléct its
potential 11ability under its long-term lease fbr its entire fleet
of aircraft, and this same potential J.iabil'ty nppl:f.es to the two
new 737s to be leased to Air California by Westgate; the loan of
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$1.9 million by USNB may not have ‘-‘been. much assi#cance to Alr
California because it substituted a loan at 8.5 percent for
loans at 6.25 and 6.5 percent and it made a shortaterh:—‘loan out
of a long-term obligation; Bankers and Al'lstat’g\could not have
foreclosed their loans because there were no assetsf:f.n ijir
Californi; ‘to satisfy the loans; Westgate may benefit from
Alr California's $5.7 million loss carry-forward with a poten-
tial tax saving of approximately $2.5 million; and, Westgate
forgave a debt of $2.3 million to Golden West Airlinmes,
Discussion
A. Background

Alxr California is an intrastate paséenger alr carrier
sexving the California points of Orange County/ Disneyl.ind, Palm
Springs, Ontario, San Jose, Oskland, and San Francisco. Air
California's oxiginal route, Orange County-San Ffanéiscd; was
authorized by this Commission in Decision No. 71310, dated
September 20, 1966, in Application No. 48406. Since that decision
Alr Californla's route service has expanded to encompass the six
points just mentioned plus San Diego, with cond:f.i:ional Toute |
authority into Long Beach.®/ In additfon to its authorized points
Aix California has applicai:ions on file to serve Los Angeles
International Afrport and Sacramento Metropolitan Airpqrt';l/ :

&/ Air California's operating authority can be found in the fol-
lowing decisions: No, 73172, No. 74248, No. 75478, No. 76110,

and No. 76397. Sexvice to San Diego is authorized to start
November 1970. - , ‘

2/ Applications Nos. 5038L, 51007 and 51311.
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Afx California has never shown a fiscal year profit.
Its balance sheet as of July 31, 1970, shows: '

ASSETS

Current Assets | O $3;377,177

Property & Pamirate 3,988,590
perty & ent (Depreciated + 26 o

Deferred ChaEggeI;m (Ber ) ‘1,1‘_1&,’-'172:‘ '

LIABILITIES AND STOCKHOLDERS' ZQUITY (DEFICIT)
Current Liabilities $4,826,840°

Contracts Payable - Non-Current 39,581
Accumulated Provision for Overhsul - Non-Current 374,509f'

Long~Term Debt, Due After Ome Year: :
Notes Payable to Banks 1,131,881 - :
7% Comvertible Debentures 4,973,700 . -

6,105,581
Stockholders' Equity (Deficit): .
Common Stock, $1 Par Valve, 3,000,000 Shares ~._
Authorized, 408,198 Shares Issued 408,198

Additional Paid-In Capital 2,202,578
Retained Earnings (Deficit) ( [K:))

Total Stockholders' Equity (Deficit) (3,129, 6’42)‘;
. , : .,'. " 69‘)‘ ‘
| §3,2;5,8 .

In 1969 Air California cafri‘ed‘ 835,455 passengé?S- on

its system, over two and one-half times more than tc carried in

1967, its inaugural year. Gross revenues in 1969 were approxi-
mately $13.5 million. | |

In February 1970 PSA began attempts to acquire Aix
California. On May 18, 1970, PSA zerminated those attempts. On
May 22, 1970, Westgate began its attempts to acquire Adr California -
and acquized comtrol as of Jume 27, 1970. At the time of the
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acquisition Air Californfa's financlal position was critical. It
had no funds or sources of funds with which to fulffll its contract
obligations to the Boeing,'Company' for the purchase of three 737
alrcraft at a total contract price of $‘12,300',000 upon ‘whi'.ch it
nad made advance payment of @55-,060‘;. it was n’.n*dgféult with
respect to the net worth requirements of $2,150~; 000 worth of notes
vith Allstate Insurance Company and Bankers Life Insurance Compaﬁy |
of Nebraska; it could not pay the balance due on its agreémétxc to
purchase a Pratt & Whitney engine for $245,000 on which it had
mde a down payment of $48,000; and it was findifig- it di_jffi‘c'u'lt‘
to keep experienced persomnel. ) j | |
Westgate is a cbnglomerate- hqlding cbmpgny hav:{pg diverse -
budiness interests in a number. of unrelated ﬂélds; Exclusive of |
AX Califormia, Westgate has 34-wholly ,ownédk subsidiaries. As. ofev
Xme 27, 1970, Westgate had acquired approximately 57.9 perceat
of the outstanding stock of Air California. Westgate is involﬁ}édﬁ :
direcrly or through subsidiaries in at least 19 joint ventures
with related and other interests,and its subsidiaries have a
total of 26 operating divisions. In all, Westgate owns. and

operates or Is a partner in 80 enterprises. The fiélds' of end’eavo?

include, in addition to transportation, seafood processing, produce,

real estate, iasurance, hotels, and related services. Westgate
owns Yellow Cab Company and operates taxicabs in Los Angeieé,' |
San Franeisce, Oakland, San Jose, Daly City, Beverly I-Iills and
Paln Springs. It alsoe operates, through subsidfaries > a:t‘rpbrt‘:“
buses to and from Los Angeles Intermationecl Airport, Holleod‘-r

Bu:bank Airport, Ontario Afrport, Oakland Internationaliﬁizf‘.‘rpor‘t .
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and San Jose Internmational Aﬁport. It oPerates Atlantic Transfer
Company, a motor carrier which provides, among other th:tngs, ‘air |
freight trucking service at Los Angeles Intermational Airporc.
Westgate owns approximately 17 perceixt’ of the shares | of USNB.

Mr. C. Arnholt Smith Is president and chairﬁ:an of the
board of directors of Westgate and owns or contxols #pproximately
52 percent of its outstanding voting svécun’.‘ties. Smith is also
president and chairmsn of the board of Air California and presi-~

_dent and chairman of the board of USNB. Smith owns 37.5 pe:éergt
of the outstanding stock of USNB and that, cozbined with Weétg'ate's'
holdings, gives Smith the controlling interest in the bank. Some’
of Westgate's and Smith's related interests i.xicludé USNEB, Westgaté;—-“
California Products, Ine,, the San Diego Padres, Western Skyways, :
Inc., and Golden West Air Terminals, Inc., foz:merly Aztec Aircraft
Corporation. \
B. Statutory Compliance

Protestants assert that ‘Wesvt:gate acquired control of
Air Califormia without prior approval of the Commission and,
therefore, Westgate should be required to divest itself of such
control before proceeding witk this appli‘cation. Further, such
failure to obtain prior Commissior approval is evidence of
Westgate's unfitness to comtrol Air California. |

Oz May 27, 1970, Westgate entered into a2 memorandum of
understanding with Alr California whereby Westgate was to make a
cash tender offer to all Air Califomia sharéhold‘ers. '.l‘h:[s tender

was submitted on June 10, 1970, and as of Jume 27, 1970, Westgate

had acquired almost G0 percent of Air vallfomia s outstarding s..ock
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Not waeil July 14, 1970, was this appl:tcat:ioﬁ filed. ‘Pr:l’.dwy:;;to |
May 27, 1970, Westgate controlled the; common caxfiers-', A:Lrportransit,'
Inc., Aixportransit of Califormia, and Atlantic Transfer Cc:dpany..

To determine whether Westgate wés requitéd‘ to obtaln.

Commission suthority prior to acquiring comtrol of Air Célifomia,x

the following Public Utilities Code sections must be consider~d:

Seetion 211. "Common carrier” includes:
(¢) Every "passenger stage coxrporation'
operating within this State.

Section 216. (&) "Pub.-ln’.c utflity" includes
every common carrier . . . .

Section 226. "Passenger stage corporation”
includes every corporation or person
engaged as a common carrier, for compen~
sation, in the ownership, control, opera
tion, or management of any passenger St&3¢
over any public highway in this State .. . .

Section 2745. As used in this chapter, "prson”
means any individual, firm, copartanersiy,
corporation, company, association . . . -

" Section 2757. It is unlawful, unless awhdor~
ized by order of the commission as prvided
in this section:

(¢) For any passenger air carrier, :¥ 3ny
person controlling a passenger air arriler
or any other common carrier, to acgire
control of any passenger air carric in any
manner whatsoever, .
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Section 2758. Any person seeking authorization
for a consolidation, merger, purchase, lease,
operating coantract, or acquisition of control,
specified in Section 2757, shall file an
application, and thereupon the commission
shall notify all persons known to have a sub-
stantial interest in the proceeding of the
time and place of a public hearing. The com-
mission shell by order authorize such con-
solidation, merger, purchase, lease, operating
control, or acquisition of control, upon such
terms and conditions as it shall fing to be
Just and reasonable, atter hear n%, the
consolidation, merger, purchase, lease,

operating contract or acquisition of control,
is in the public interest. Ihe commission
shall not authorize, however, any comsolidation,

merger, purchase, lease, operating contract, or
acquisition of control, which would result in
creating a monopoly or monopolies and thereby
restrain competition, or jeopardize ancther
passenger air carrier not a paxty to the con-
S0 tion, merger, purchase, lease, operating
contract, or acquisition of contrel . . . .
(emphasis added)

Clearly, Westgate, as a person contiolliﬁg'a common
carrier, is required to obtain Commission apprdﬁal-prior to
acquiring control of a passenger air carxier. Inﬂadditibn,
Westgate is a coumon carrier (Sections 226, 211(:))_and‘a public
utility (Section 216(a)). "A coxporate combine consiéting of &
parent corpoxation and a subsidiary or subsidiaries may be con-
sidered as one operation for purposes of regulation . e« To
ouit the regulation of the parent and confine regulation to the
subsidiary would be like disregarding the suSstance and seizing.
upor the shadow.' Xey Syetem Transit LineS'(1953) 52 CPUC 687,

689. '"As a matter of law, it follows that once ownership or

control over a'public utility operation iIs estailished'then‘the_

entity exercising such control is a public utility.” Key Széteh
Transit Lines (1953) 52 CPUC 589, 597. | |
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Westgate asserts that it acted in good faith in not
seeldng Commission approval of its tender offer prior to its |
acquisition of Air Californmia's shares. Westgate claims that
it relied on opinions of its counsel and on a telephone convér-
sation with the director of finance and accounts of the Commission
that Westgate's acquisition of a controlling interest ;Lﬁ Air |
California would not require Commission approval. Sﬁbéequgntly,\
on the xreceipt of contrary views by the staff legal‘ diﬂéioﬁ
Westgate filed this application. o ‘

Westgate's purported reliance upon an opinion of the
director of finance and accounts did not relieve it of its leiga-
tion to file a timely application in this matter. First, the
statute (Section 2757(c)) is easily understood; second, opinibns
of staff memberé cannot walve requirements of law nor bind the
Commission;8/ third, prior to accepting the teﬁder offérs; Westgate ,
was informed by the staff. legal division that an aspplication to
acquire controlling interest should be f‘:‘tled‘-‘with the Caﬂssion-;
fourth, there is no evidence concerning the detail that was gi'cfen

to the director of finance and accounts nor is there aﬁy evidence | ‘

that the director knew of Westgate's various interests in other

common carriers; fifth, none of this material was ih writing. On

an issue as important as this we would expect -counsél to put its
request for an opinion in writing rather than by te"lephone; and
certainly to request that the telephone opinién be confirmed in
writing; and sixth, the question being one of interpretation of

statute, essentially a legal questicm, it would appear m\or‘e’ appro- |

priate to have asked the Commission's chief counsel for,'gu:’.danc‘e.
&/ |

=/ In certain exceptional circumstances, which we do not £ind here,
reliance on staff opimnion may be a mitigating, or evem control-
ling, factor in determining violations of statutes. t ‘
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However, the cure for this improperx acquiéition is not
necessarily, as PSA and Western would have it, to requ:{._i:e com- J{'M
Plete divestiture by Westgate. Section 2758 gives this Commisston
ample authority to cure any actual harm done by premat:ﬁi:e"‘ acqui~
sition of a pa.ssengér alr carrier. That section staﬁes«, in part,
that "the Commission shall by order authorize such . . . acqui‘si-"
tion of contrel, upon such terms and conditions as it .éhallv .f:’.nd-_'

to be just and reasonable . . ." This is certainly ‘éuffi‘-‘ij‘;-fnt" "

power to correct any Iimproprieties. The Civil Aeronautics ‘Boaz.;d"s _'
"Shermap Doctrine"?/ that PSA and Western would like us to apply

is not required in this situation because of our broad: statut:orj

Temedial powers. While divestiture might be appropriate in some

cases, it is not appropriate here.

9

8/ ". . . (N)ith respect to any application for approval of
matters covered by sections 408 and 409 (of the Federal
Aviatior Act) . .". , whemever the Board has reasonab]~ .
grounds to believe that the applicant has, at the riwé O
his application, violated either of those sections by having
acted without prior Board approval, the application will be
held ir abeyance until either the alleged violation has been
voluntarily terminated, or the completion of a proceeding to
detexmibie the existence of the violation and, in the event a
violation is found to exist, until the violaror has taken
requird corrective action . . . . (A)n application under
408 0r409 will not be comsidered by the Board for approval
as lon; as the action or relationship exists in apparent
viclation of the Act, whether or mot che action or relation-
ship !n question would ultimately be found to be consistent
with che public interest."
Shermin, Control and Imterlocking Relationships (1952)
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C. Golden West Airlines

During the course of these hearings there was much testi-

wony concerning the ownership of Golden West Airlines and the
attempted acquisition of Golden West Airlines by Westgaté (see'
Application No. 52092, application wit.hdrawn by Westgate

November 11, 1970). All evidence concerning Golden West Airlies,
except as it referred to present firm commitments of Westgate ,._‘l
was beld to be immaterial to this vproceédn’.n\g, on the g:i:‘omdithat
the hearing on the acquisition of Golden West Airlines had no‘vt'
been consolidated with this case, had not been s‘et, might ':not'_

be set within a reasonable time, would tend t'o"confﬁse issues

in this case, and would unduly broaden the issues and the tim;
necessary to try this mattexr. The exeminer's rulings cqnceming. |
the exclusion of evidence of Westgate's proposed coni:ro-l""of Golden
West Airlines and the effect that such control, if granted; would

have on Westgate's financial statements were correct.
D. Jeopardy to Existing Air Carriers

Protestants assert that Westgate's surface transporta-
tion subsidiaries (bus and taxicab) exercise substancial power
over ingress and egress at California's major alr terminals, and
that this power, If coupled with control over Alr California, will
jeopardize existing passenger air carriers. It is feéied_‘- that
airport bus scheduling and operations and taxi operations will
glve Westgate the incentive to cooxdinate the activities of it.s'
subsidiaries to the detriment of competitors. They cite a Staté- |
ment in Westgate's 1969 anmual report to the effect 'th’a: '."bpying
power established by the massive purchases of the ﬁéxicai}- cbmpanies_




from oil and tire companies boostsvthelfrofit margins of airport

limousines and shuttle bus services owned by your company in
Los Angeles and the San Francisco-éay Area."

The buying power argument is immaterfal. To the extent
that any conglomerate grows and acquire# more_subsidi&ries, fts
buylng power will be enhanced. Merely because subsidia#iés are
common carriers, this result should not be condemned; Subsidiéries -
often compliment and support each other. PSA owns hotels aﬁd car
rental agencies. It would be anbmolous-if these‘subsidiariés{were‘
not utilized in the best manmer to enhance the overall corpérate
operations; always with the proviso that the—comﬁon carrier ele~
wents of the operation do not suffer because of the affiliation.

The corgument that oﬁnership ofiground and air trans-
poxtetion, as showm in this case, will lead to & coordinatioﬁ,
of scheduling to favor Air California over other cartiérs‘séems
moxe imaginative than real. The only present'pdint~to-point |
competition between Air California and any protestant. is the
Palm Springs-San Franeisco route where Alxr California and Western
cozpete. (If Afir California {s permitted entry‘into-LAx then
additioral routes would be competitive.) As far as taxicab dr*verag
or bus drivers switching patrons from one carrier to-ano:her, we
cazmot believe that this will heppen, with perhaps rare exceptions.
HMost travelers on airlimes have rese:vations prior_to«coming,toa
the airport and will not be switched by a‘taxi driver. Diserimi-
natory bus scheduling can easily be remediéd’by appliéaﬁiog_to
tals Commission to regulate the routes, stéps, and'ti¢§tab1¢sHof .

alzport transit buses. Lastly, by implication the Public Utilitfes
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Code permits such a conmsolidation of ground and air tfansportati’on”'_
in Section 2757 which grants this Commission ju:.'_i_sdict;'.on to au-
thorize "(¢) ... any passenger air caf:ier, oY any person control~

ling a passenger air ecarrier or any other common carrier, to

acquire control of any passemger air carrier in aeny mammer whatso-

ever,"

It is difficult to believe that Westgate's acquisipion
of Alr California, which has mever shown a2 profit and which had
gross revenue in 1969 of $13.5 million, will jeopardize “ the opera-
tions of PSA, which had gross ':evenue in 1669 of v$75« million, and
Western, which had gross revenue In 1969 of $240 nillion.

We find that authorization of Westgato to acquire con~
troiling interest Iin Alr California wﬂl not jeopardize ad.sting

carriexs.

E. Financial Ability

The staff, in its Exhibit 11, questioned Westgate's‘
financial ability to assist Air Caiifornia becguse of Westgate S
marginal liquid position, low work:f.ng cash ratio, ancr h:.f.gh debt- -
equity ratio. , _

Accepting as true the staff's evidence that Westgate s
balance sheet is not as stromg as migh' be desired tne financial
ability of Westgate to provide the needed support fox Air
Califormia's continued existence cannot be determined solely from
an exanination of Westgate's books. S:Lgnificantly important Is
Westgate's ability to secure funds from USNB and other fipancial
institutions for the use of subsidiaries. An obvious example was
Afir Celiformia's boxrrowing of $1.9 million to purchase the Allstate
and Bankexs Life notes. We have no doubt that Afir Cal.:.fornia-_ could

oot have borrowed that much money without the support of"Wéstgate.' -

-26-
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In addition, Westgate has secured for Adr California a line of
credit of $3.5 million with USNB and additional lines of credit
of at least $1.5 million with other banks. None of this sui:port:’l
is reflected in Westgate's balance sheet, yet it is the kind of
suppert that Alr California needs and could not get 'vrithout"
Westgate's intervention. Westgate's balance sheet chows that it
might be difficult for Westgate to make e::t:raordinaryh‘cash‘ commit-
ments to Air California. But Westgate's balance sheet éppafently‘
satisfied those who financed Westgate's purchase of. two Boeing 737
airplames, an $8 million investment. The fact that Westgé;te_cannbt
do 21l that is necessary does not lessen the fact that‘? Westgate is
doing considerably more than Airx California could do ofx its own
or that anyone else has come forward and attempted to éo. |
Since Westgate has assumed control of Alr Ca;ifbmia, a

number of things have occurred: | |

1. Employee morale has risen. Experienced personnel are
staying with Air Californiz and employee turnover has returned to
noxrmal. | |

2. Westgate has obtained lines of credit for Air Cfaiifornia
of approximately $5 million through USNB and other banks. ”

‘3. Westgate caused the climination of the lomg-term notes
to Allstate and Rankers Life. On July 15, 1970, Westgaf:é pur-
chased the notes for an aggregate payment of $2,103,800. At that
time principal and interest accrued totalled $2,412‘,OOO'. Ihé
$2,103,800 came from Air California, which on the same date box-
rowed $1,900,000 of it from USNB and paid $203,800 out of cash

on herd. Westgate returned the notes to Alr California mrked‘- ﬁai’d.‘
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Protestants and the staff claim that th:’.s was.i- a bad deolf‘
for Alr California. They assert that Air California s default was
technical in nature because it :anolved net worth provisions rather - i
than defaclt in payments; that the $1,900,000 note - ‘oears a higher
interest rate (8-1/2 percent anmually) than the retired notes;, -
calls for monthly payments om principaa. of $19,000, and falls due
Jaxvary 15, 1972. _ A

The evidence shows that the default occurred some months .
prioxr to the hearing and the creditors > priox to- the t:'..nie‘ Weatgate
entered the picture, had not taken any formal stepo to enforce the
provisions of theix notes (arguably because formal steps would
have been useless as there was no money to pay off these notes)
However, apparently the creditors felt themselves {asecure and
wanted to liquidate as they accepted $2,103,800 in paymento on
notes whose principal and im:erest totalled $2,412‘,000'.._

4. As soon as Westgate made its tender offer to purchase
shares of Air Califomrnia, Boeing and Air California entered fnto
2 supplemental agreement: which' without any penal“& to’ Air |
California, reduced Air California's contrwactual obligation to '
purchase three aircraft to two, and treated. A:.r California s

advance payments in the amount of $455,000 to apply to each of
the two alrcraft iz equal amounts of $227,500. Boeihg waived-

all claims 2nd rights to interest charges, pena‘lt:t‘es,‘ oosts R
expenses, and charges of any kind arising under the. origin&l’
agreement, The supplemental agreement was specif:r.‘caily' cond':i;-_-» )
tioned upon Westgate's election to purchase the shares tende?ed‘

to It in acceptance of its fortheoming tender ‘offe::.‘ .O.Etof"
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Westgate purchased the shares Westgate assumed Afr Califomia"s;‘

position in the two airplanes by paying to Alr California $455-,0005

ia cash and purchasing the two aircraft for Westgate's account- t:o-

be leased to Alx Califormia on terms at least as favorable as the

terms Air California now leases its aircraft from GA‘IX-BOO’I’HE

the company that supplies all of Air Califomia s other a:!‘.rcraft:.
5. After Westgate acquired control Aix California felt

financially secure enough to pay the remaining 'balance on the
Pratt & Whitney exgine.

F. The lLockheed Electra Purchase

At the first meeting of the Air California board of direc-
tors held after the tendér nffer, Mr. Smith proposed to the general o
wmanager of Air California that Air California look :[nto the purchase
of a Lockheed Electra that was used to transport the San D:Lego_
Padres to various points in the United States to play b’aséball.
Pursuant to that request, the gemeral msnager entered into"x.uegotia-"
tion for the purchase. On July 21, 1970, Airxr Califomig p\irchaéed' ) |
the Electra from Golden West Alr Termlnals, fomerlﬁr, Aztec Aiﬁcraft' i
Coxrporation, for a price of $950,000, péyable $190‘_,000 on‘ gacééution
of the agreement and the balance of $760,000 by dema#dﬁ prom:f.‘sédry“
note. On the same date, the‘Elcctra was "'dry 1ea§ed‘" by Air | |
California to the San Diego Padres at a rental of $11,000 a month
for a two-month period ending on September 28, 1970. On July 22,
1970, Air Califormia borrowed $760,000 from USNB, executing a note
in that amount secured by a chattel woxtgage on the Electra, The
note is due August 22, 1975, with interest at the rate of '9?1/2 ﬁer-
cent per year and with principal and intérest payable in xx_:onth-if }
installments of $11,333.33 commenc:f.ng Auvgust 22, 1970. The loan.
was arranged by an officer of Westga*e and the money was used to .

pay off the $760 000 demand note.




A, 52036 - SW/ds

At the time the negotiations for the purchase of thc

‘Electra were proceeding the Aix Cali‘.fornia negotiator knew that
he was negotiating with Golden West Air Terminals which was
controlled by Smith, and that the plane was used to transport the
San Diego Padres, also known by the negotiator to be controlled
by Smith. Air California made no _investigatiou- of the price of
any other Lockheed Electras on the market. | | |

The Federal Aviation Anthority'vs rccords show thet the
Electra was sold by Noxrthwest Airlines on Febrﬁarf 13, 1969, to
Aztec Aixcraft Corporation for $650,000. Ev:f.deoc'e of ‘Western
shows that since late 1968 and early 1969 Westcm had for sale
four surplus Lockheed Electra aircraft. Western s as-1s aqkins
price for its aircraft as of July 1970 was $250, OOO pexr aircraft

and $450,000 per aircraft at zero time. There are vapproximately |

90 Lockheed Electras on the market for sale. Western's expert
testified that a Lockheed Electra with the configuration, equip-
ment, and airframe and engine times of the aircraft purchased by |
Adx California had a market value in July 1970 of $450 000

At the hearing, Afr California s treasurer t_estified
that even with Westgate's participation Air Californis will have
& financial emergency at the end of 1970, In this situation it
was imprudent for Afir Califormia to saddle i.tsclf with add.ttional
payments of over $11,000 z month for an airplane to be used in
charter service when there was no binding commitment: that charters |

would be available to cover the costs of operation.‘
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We £ind that om July 21, 1970, the fair ma:k'et_, value
of the Electra puxchased by Air California for $950 ,‘000‘_was
$650,000. The $650,000 includes expenditures for modi_ficai:ibns :'
such as lomg-range fuel tanks, automatic power unit, and 'changeé‘
in seating capacity. The purchase was imprudent. Air C;ﬁlifornié'
pald $300,000 in excess of the falr market value of thé E_J.?_ecti:a. :
The sale was from & Westgate aff:iliag:e (Golden West Aixr T;minals)
to a Westgate subsidiary (Air Célifd:'mia); was pald for thréugh :
financing. arranged by & Westgate affiliate (USNB); and was' done
through the instigation of C. Arnholt Smith, the person wh.ot 1;“ |
controls Westgate and USNB. Golden west Alr Terminals made i;an
unreasonable and excessive profit on this transaction. Westgate,~
the responsible entity, should relieve Air Cali,forn:té of the
consequences of this imprudent investment by either vpaying, to
Air California the sum of $300 ,000 of rescind:[ﬁg the transaction.
The methods by which the $300,000 shall be repaid oxr the trans-

action rescinded are set forth in thé ordering paragraphs ,orf','\
this opiniom. '. v |




L
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Transacticns between affiliates have thé inherent danger
that the nonregulated affiliate will benefit at the expense of the
regulated afffliate to the detriment of the public. The Commfssion

has been alert to these 'possibilities and has taken corrective

nmeasures when needed. Affiliated relationships ‘a.re. not :{.mproper

as such and when abuses are found they.can be corrected. While .

we have no illusions concerning possible regulatory problems in
supervising a conglomerate such as Westgate, those problems are
essentially Coumission problems and not the public's prob<1e:hs.;“

The public interest, Iinsofar as Air California 1s ‘concerned\,' is
that Air Californfa renders good service at reasonéble-rates. If
we are convinced that a particular entity will provide good service

at reasonable rates, then any problems of Commission regulation

become secondary. The proper rule was get fbrth‘ in Asbury Ti-uck Co..
{1933) 38 CRC 887, 892, wherein the Commission said ".. . . . An’
applicant whose operations have been 11llegal will :.a'ot,, in the |
absence of excusable mistake or of a clear and conviﬁcing- publice
necessity or other special clircumstances, be granted new -.or addi-
tional rights to legalize that which havév been done 11legally."”
That is, when public necessity requ:ti'es‘ authorization, ‘authoxiza-
tion will be made despite drawbacks. |

Westgate itself recognizes that apprehension can ar:t.ée
from transactions between Air California and Westgate or Westgate- |
related Interests, and Westgate has no objection to this Com:(ss:(oh's-
conditioning its approval of this acquisition as the Civil Aero- |
nautics Board did in a ‘c‘omparablé' case, | |
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In Hughes Tool-Air West Acquisition, CAB Order 69-7-102,
July 15, 1969, p. 6, the CAB imposed, as a condition of appxoval
of the acquisition, a provision "for the reporting of all trans=-

actions between the Alr West Division and other 'I.'oolco divisions
and affiliates; for prior Board approval of such ‘transactions
which aggrezate $100,000, or more; for prior Board ap'proval with

respect to utilization of aircraft manufactured by Toolco or its '

affiliates; and for retention of j‘urisdict:ton to take such other |

actions as may be required under the circumstances."

In our opinion a provision requiring prior Commission
approval for aff{listed tramsactions, while on fts face salutary,
appears to be too burdenscome for both the Commission and Alr |
Califoxrnla. However, because affiliated transactiocns might be
called into question, we will require that all transactions be-
tween Air Califormia, on the one hand‘y, anci Weétgate znd each of
its affiliated or related inﬁerests, on the dther band‘,, be
accounted for by both parties to such trausaction, sepai:ately-
and clearly, by use of clearing accounts. The noticé and
reporting provisions of _Deéision No; 67098, dated April 14, 1964,
in Case No. 7372 (Competitive Bidding) shall also be observed :

In this case, although we have found that there has been
2 benefit to a related fnterest in the amount of $300, OOO at the
expense of Alxr California, it is c'lear, that such transactions
work to the detriment of Westgate and 'c;annot‘ cor.xt:’.nue‘ for long.
Westgate h.;s ;nvest:ed $2 million in Air California, a co;hpany
whose total assets are substantially less than its 1£abi1i§ies; _
In addition, Westgate has purchased two Boeing 737 alrplames at
& cost in excess of $8 million, which will be leased to AI:

California. The evidence shows that there is no other market for




these airplanes. In these clrcumstances, there is one way, and |
only one, in which Westgate's inve_stme:ic in Alr California can
be recouped, and that is for Air California to become a-_vi'able'
and profitable carrier. We assume that the I;ockheéd Electra
transaction was an aberration that will not be repeated.

In the light of this discussion, and considering
Westgate's financial ability, and welghing the pu‘bli& fnterest
in Air Californmia's continued operation (discussed below)_.',. we
cannot say that Westgate is unfit to control Air California.

G. Public Interest |

The public interest requires that the appld’.cation of
Westgate to acquire a controlling interest vin- Adlr Cali'foi:ﬁia
be granted subject to certain terms and conditioms. | |

The public need for Air California's service hﬁs’ not
been disputed in this proceeding. Air California holds certifi-
cates of public convenience and necessity from this Coumission,
the last issued in 1969. During its short business life, Air
California's traffic statistics show an increase frdm 294 ,}OOO‘
in 1967 to 835,000 in 1969. Projections for 1970, as revised
downward because of the current business slump, show that’,'A:’.r‘
California will carry about 850,000 passengers. The public is
util:.zing the services of Air California in ever increasing
numbers.

In order to meet the public demand for Air California s
service, we should assist Air California in its search to obtain
the funds necessary to maintain its operations. We have already

shown that at the time of We‘stgate'sﬂ talce-eovef A:YLr“Calif.omia v_}as’
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in critical financial condition. Creditors were in a position
to enforce contractual obligations. As the staff brief puts it,
"A closer examination of Afr California's balance sheet reflocts
the obvious, that is, the attempted enforcement of any penalty

or obligation by Bankers or Allstate would have a "domino effect”
setting off the attempted enforcement of all obligationsiby other
Aix Califormia creditors causing severe loss to all, with little. -
possibility of future recovery. coe The recent balance sheat |
of Air California shows assets realizable in liquidation are far
less than valid claims of creditors, depending on the actual
opexation of prior liems Cwages, taxes, material etc, ) and
subordination clauses related to certain debt obligations.“ It
is estimated that a default precipitated liquidation would result
in losses averaging over 50 perceat to honpriority andfunsecuréd-
creditors.” What the brief does mot say, but what we«fiﬁdvgs«a*
fact, is that if Afr California's creditors bad attempted to
enforce their agreements, Air Caiifornia would have been!forcod
into either bankruptey or reorganization. ‘

It is in the public interest that Air California stays
in business. Air California was in need of additional financing
to stay in business; Westgate provide¢ that financing. Wostgate s
participation in the financial affairs of Adr California caused |
elimination of all obligations that were in default. It has
invested such substantial sumé.in Air California, and in airplanes
to be leased to Air Califormia, that the most foaéible'woy itfoan

realize a profit on its investment is to do all fn its powér to
keep Afr California in business. - |
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To require Westgate to divest at this poin’f 'woxii‘d"“
signal the demise of Alr Caiifornia. PSA states,_ "There is |
nothing in the record to indicate that Air Ca‘ljwouldf not:“ be
at least as attractive today to potential in‘vésto‘z'_s-‘ as it was
on May 18, 1970, when the PSA acquisition proceedings were
texminated. ... A potential investor toéay will f£ind mény of |

the same attractions in considering Aixr Cal." Westerm states,

"Given time and management desire, there is every reason to

believe Alr California could have secured adequate refimﬁcing. "

These comments are nothing but micawberisms. Air California

was In no position to wait for "Something to turn ﬁp". o
So, despite Westgate's failure to make ‘t:‘.mely 'épplica:ion;

despize the poss:'.bility of affiliated interest problens; despite

the Lockheed Electra imprudency; despite pos'sible regulaébfy

difficulties; we have a choice of approving Westgate's acqui-~

sition or letting Air Califormia fail. This is no choice;lg ‘

There is a public need for Air Californis's service and the

Commission would be doing a disservice to the pubiic-‘ _ﬁo'- deny

the application @d order Westgate ro divest. We f£ind that

the acquisition is in the public interest.

'1—0-/ Yet, we cannot abdicate regulation to Westgate just because
Alr California 4s in financifal difficulty. We are fmposing
conditions as a prerequisite to authorizing the acquisition
and we will continue to scrutinize affiliated transactions,
2s well as all other aspects of Air California's operations, .
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Public Utilities Code Section 2758 gives us the power

to authorize this application "upon such terms and conditions as [the
Comaission] shell £ind to be just and reasonable.” We will make such
Zindinge to require a $300,000 contsibution :oicapital‘or‘rescission
6 rectify the Lockheed Electrs imprudence, aad to réﬁuire the
reporting of affiliated transactions. The staff recommends that
authorization be granted by interim decision with final approval

to be conditioned upon Westgate presenting to the Commission &
proposal detailing a firm comeitment to the reconstruction of

Alx Califormia's financial structure. In our opinion, interim
authority at this stage of the procéedings~wouldfbo detrimental

to Alr Califormia as it would surely slow;down.Weétgate’s parti-
cipation and could cause problems ooﬁcerning‘the retention of
employees. Rather than condition our order upon some future
coumi.tment by Westgate, we will recommend that.westgato consider
additional equity financing. In particular, wé'recommend*that,

Aix California Issue at least $1.9 miliion iuioommon stock and

vse the proceeds of that sale to retire Ehe $1;9 million nofét
relating to\the‘purohase of the Allstate and‘Bonkers Life
obligations , and convert its convertible débentures'in,an orderly

program to preserve the available discount.
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Western asserts that certain directors of{Air Califbrﬁia o

are also directors of Wéstgate'or cbmmon carfier‘subsidiaries:ofr\
Westgate in violation of Public Utilities Code Sectiqn‘2759;ll/
Assuming there is a vielation, it is immACe:ial to~thé,resulﬁ“£ng
this case. In our opinion, the authorization of a person éoﬁ;?di—
ling a common carrier to control a passenger air caxriervﬁouid bg
sufficient to exempt common directors and officers, but to Be,ﬁet-'

fectly clear, we will grant a specific exemption erQaSectibn-2759.

4/ Section 2759. It is unlawful, unless such relationship has
been authorized by order of the comuission:

(2) For any passenger air carrier to have and retain

an officer or director who is an officer, director,

or member, or who as a stockholder holds a controlling

interest, in any other common carrier.

(b) For any passemger air carrier, lknowingly and.
willingly, to have and retain an officer or director
who bas a representative or nominee who represents
such officer, director, or member as an officer,
director, or member, or as a stockholdex holding a
controlling interest, in any other common carrierx.

(¢) TFor any person who is an officer or director of
2 passenger alr carrier to hold the position of officer,
rectox, or member, or to have a stockholder holding
& controlling interest, or to have a representative or

nominee who represents such person as en officer,
director, or member, or as a stockholder holding a
controlling interest, in any common carrier. .
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Findings of Fact

1. On May 22, 1970, Westgate began its attempts to acquire |
Alr California and acquired control as of June 27, 1970 Qn
July 14, 1970, this spplicstion was filed. As of June 27, 1870,
Air California's finéncial position was cricieal. ‘Itxcould not
£fulflll its contract with the Boelng Company for the purchasé of
three 737 aircraft at a total price of $12,300,000 upon which it
had made advance payment of $455,000; it was in default with
Tespect to the net worth requirements of $2,150,000 worth of notes
with Allstate Insurance Company end Bankers Life Insurance Company
of Nebraska; it could not pay the balance due on its agreement to
puxchase & Pratt & Whitney engine for $245,000 on whick it had
made a down payment of $48,000; and it was finding it difficult to
keep experienced personnel,

2. Westgate is a conglomerate holding company having diverse
business interests in transportation, seafood‘processiné, produce,
real estate, insurance, botels, and related Services,v\Westgaté
owns Yellow Cab Company and operates taxicabs inm Los Angeles, San’
Francisco, Oakland, San Jose, Daly City, Beverly'Hillg,'and‘Parm
Springs. It alsc operates, through subsidiaries, airport buses
to and from Los Angeles International Airport, Hblly@bod-Burbank
Airport, Omntario Airport, Oakland International Airport, ahd S#n‘
Jose Intermational Airport. It operates Atlantic-rransfet Qompany,,
2 common carrier which provides air freight truckipg'service. vIts

Alrport bus subsidiaries are péssenger stage corporations aund:

common carriers. Westgate owns approximatelY'17fpefcent’ofa:he
shares of USNB. | |




3. Mr. C. Arnolt Smith is president and chairman of the

boaxd of directors of Westgate, Alr Californis, and USNB. He

owns or controls approximately 52 percent of the outscénding
voting securities of Wéstgate. He owns 37.5 percent of the
outstanding stock of USNB. His stock owmership in USNB, combined -
with Westgate's holdings, gives Mr. C. Arnolt ‘Swith the co‘ntrol-' |
ling intexest in USNB. o

4. Westgate and C. Arnmolt Smith have affiliated and .i:glated. \
interests with USNB, Westgate-California Products, Inc., San Diégd ‘
Padres, Westexn Skyways, Inc., and Golden West Alr Terminals, Inc., -
formerly Aztec Aircraft Coxrporation. |

5. Westgate controls the common carriers, Airportransit,
Inc., Airportransit of Califormia, and Atlantic Transfer Company.
Westgate i3 a person controlling a common carrier. Wes:gate
controls passenger stages over the public highways in this Stare.

6. Adir California has mever shownm a Zfiscal ye#ﬁ.- profit and
hed gross revenues in 1969 of $13.5 million; PSA had gross revenues
in 1969 of $75 nillion; and Western had gross revermues in 1969 of
$240 million. Westgate's acquisition of Air California, coupled
with Westgai:e's control of taxicabs and airport buses, will no#
jeopardize existing ce_u:r:!.ers.v o

7. The financfal ability of Westgate to provide the needed
'supporc for Alr California's continued ex:[stencé' cahndt- bé detex-
xined solely from an examination of Westgéte'é books. Westgate:
has the ability to secure funds for Air California from outside
sources such as USNB. Westgate has"ass:f.stedf Air California im
borrowing $1.9 million to purchase the Allstate and Bankers Life
notes; has secured for Air California a line of credit of |
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$3.5 million with USNB and at least $1.5 million with other banks;
has assumed Air Califormia's position in the Boeing contracts; has
purchased two Boeing 737s at a price Iin excess of-$8 mi11i6n; and

will provide the airplanes énd the financial support nécessary‘:o

permit Air Califormia to provide 3é§vice at San Diego. In‘addi-.

tion, the morale of Alr California's eﬁployées has risen_becaﬁse

of Westgate's presence,

8. We incorporate by reference as Finding of Fact No. 8

pages 29, 30, and 31 of this opinion starting with parag:aph F

on page 29.
9. Westgate is not unfit to control Alr Califorhia.'

10. 1f, prior to the Westgate take-over, Air California's’
creditors had attempted to enforce their agreements, Air California
would have been forced into either bankruptcy or reorganization.

11. It is in the public Interest that Air California stays in
business. Westgate has the financial resources to provide the sup-
port that Air California needs. No other person has come forward
with an offer to«sgppli this financing. Without Weétgaﬁe's financial
help there is a substantial likelfhood that Afr California would mot
be able to continue in business. o

12. The public interest réquires that the‘application of
Westgate to acquire a controlling interest in Air California be
granted subject to the following terms and condxtions which we
find to be just and reasonable. |

a. Westgate shall make a contribution of capital
to Alr California in the amount of $300, 000
or rescind the Lockheed Electra transacczon,
as moxre particularly set forth in Ordexring
Paragraph 1.

All transactions between Air Califormia, on
the one hand, and Westgate and each of its:
affiliated or related Interests, on the other
hand, shall be accounted for by both parties
to such transaction, separately and clearly,
by use of clearing accounts. Air California
shall observe the notice and reporting pro~
visions of Decision No. 67098.

4] -
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13, Air California and any—offiéer‘or director of Aif"

California, or their representatives and nbmiﬁees, shouldfbe |
exempt from the provisions of Public Utilitieé Code Sectibn 2759
insofar as the relationship>inworve§(common’céxrie:3 thchrare .
Westgate~California subsidiaries, or‘westgate-California;‘

Conclusions of Law

1. This Commission has jurisdiction over the acquisition
by Westgate of a contxolling interest in Alr Califormia.

2. The application should be granted subject to the terﬁs
and conditions set forth in the order which follows.

IT IS ORDERED that:

1. 'Westgate-Caiifornia Corporation is suthorized to acquire

a controlling interest in Air California subjéct to the,féllowing”
terms aﬁd conditions: | |

a. 'Westgaﬁe-California‘Corporation shall either make
a contribution of capital to Afr California in‘the‘ambﬁpt of
$300,000 within thirty days of the effective date of this order,
or cause the Lockheed Electra transaction to be rescinded within
thirty days of the effective date of this o:de:. If the contribu-'
tion to capitzl is made, it shhll be done in the folloﬁiﬁg‘manner: |

Upon receipt of the $300,000 by Air
California, Westgate-California
Coxporation shall cause Air Cali-
fornia to reduce the balance on its
$760,000 note to USNB by $300,000
and to make the following jourmal
entries on Air California's books:
debit cash, $300,000, credit contri-
bution to capital, $300,000; debit
USNB $760,000 note payable, $300,000,
credit cash, $300,000% debit contri-
bution to capital, $300,000; credit
property and equipment, $300,000, -
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If rescission is made, all momies hereﬁofore‘p#£d byuAir :
California to Golden West Air Terminals including the $190,000 down
payment ‘and any amounts paid om the $760,000 note shall be reéﬁrﬁe& ,
by Golden West Aixr Terminals to Air California. in-additibn,vali“
depreciation accrued on the aircraft by Alr Californialshall be

reversed by a credit to deprecilation expense or surplus as appro-
priate. | |

If Air California bas accrued amounts for airworthiness
reserves for engine and airframe overhauls on the Electra, an
additional entry shall be made to reverse and eliminate the amount
of such accruals: : o |

Debit Credit
Accumulated Provision :
for Overhaul (a)
Surplus | | Ebg
Provision for Overhaul c
(g) Cumulative total provisionms related to the
Electra, less overhaul charges against such
provision.

(b) Provisions charged to expense in a priox
fiscal period.

(¢c) Provisions charged to expense in the
current fiscal period.

The revenues, expenses, and interest relating to the

operation and financing of the alrcraft by.Air‘California from

purchase date to date of its return pursuant to this order shall

be ignored.
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b. All transactions between.AirLCalifbrnia;ybpﬂtheh;:
one hand, and Westgate and each of its;affiliaced-orrelatgd,ff
intérests, on the other hand, shall be -accounted for by both
parties to such transaction, separately and clearly; by use. of
clearing accounts. Air California shall observe the notice and .
reporting provisions of Decision No. 67098. |

2.  Afr California and any officer or director of Air
Califoxrnia, or thelr representatives and nominees, are author-
ized to enter into the relationships set\forth.ih Public'Utiiities_j_
Code Section 2759 imsofar as such relationships involve common
carxiers whidh'arefWes:gaté-Califbrnia Corporation]subéidiafies;
or Westgate-California Corporation.

3. - Tals suthorization shall expire thirty days after the-
effective date of this order if by that date,either;theﬁ$3OOQOQQg_
contribution to capital is mot made, or.the Lockheed Eieq;raf. |
transaction rescission is not cempleted with the mutusl consent .of
all parties and the parties cre placed in the statusﬂqu6fa9-of -
July 20, 1970. .

The effective date of this order shall‘beftwéniyadéys

after the daze hereof.

Dated at
day of » MARCH 1971,

Commiss Qners?‘\

== S RPN
Commissioner William Symons, Jr., belng

necessarily absent, did not participate ..
i the ALsposition of ThIT Procvodiags .




