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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Associated Theatres, Inc., a
California corporationm,

Complainant,

' _Case No. 8940
Vs, (Filed July 24, 1969)
Southern Pacific Railway Company, K ‘

Defendant.

David A. Norwitt, Attormey at Law, for complainant.
John J. Corrigan, Attormey at Law, for defendant.

OPINION

2

This is a complaint by an outdoor movie theatre that .
defendant railroad willfully and deliberately, and in d:_i.réct- viola-
tion of the Commission's order im Decision No. 73354, dated
November 21, 1967, in Case No. 8589, unnecessarily caused .th‘Ae‘ bright.
beadlights oxr Mars lights of defendant's locomotives to be ‘&iregted' -
towards the screen of complainant's outdoor movie thestre. D_efend—\
ant f£iled a general denial and movéd‘ for dismissal on the ground
that the Commission is without jurisdiction over the cause. Said
motion was denied in Decision No. 76754, dated February 10, 1970.
Heari’.ng was held in the compiaint on December 17, 1970, before
Examiner Thompson at San Francisco, and the matter was subm:‘.ttéd.'

The relief sought by complainant is set forth im the

prayer in the complaint:

"Wherefore, complainant requests an oxrder forbid-
ding the use of any bright lights or Mars 1i.§hts
in the vicinity of the SPARTAN AUTO MOVIE and
imposing such damages and penalties as the
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Commission may deem just in order to prevent
a further reoccurrence of the violation of

said ordexr of the Public Utilities Commission
of the State of Califormia.™

The order of the Commission in Decision No. 73354, which

amends the order in Decision No. 72783 (Associated Theatres v.

Southern Pacific Company, 67 Cal. P.U.C. 404) provides:

"Defendant, Southern Pacific Company, shall
eliminate any unnecessary use of the bright
headlights or Mars lights directed towards
the screen of the Spartan Auto Movie while
engaged in operations between East Alma Avenue
and Keyes Street in San Jose."l

Complainant's projectionist testified that during 1968lhe
worked at the Spartam Auto Movie as projectionist exéepc duriag the
period June 19 through November 12 and that he had 3 calendar on
the wall of the projection booth on which he made notations of cer-

tain events and occurvenmces including the shining of lights on the

zovie screen. The calendar (Exhibit 1) has the foilowing,nocations

relevsnt to the issues in this complaint:

January 20 Swinging Red Mars Light 8:00 ~ Blur
February 1  9:40 3~5 Seec. ~

February 10 9:35 10 Sec.

February 29 8:10 15 Seec.

March 13 7:40 Wiped out 1-1/2 minutes

March 27 9:15 10 Sec.

Apxil 2 8:32 75 Sec.

May 1 9:42 15 Sec. 10:05 1 minute

May 3 1:50 30 Sec.
The witness testified that the notations indicate the time and
duration of a light shining upon the movie screen. He said ﬁe5kept
3 calendar for the year 1969 aund made notations thereon of events
and occurrences. This calendar was mot offered in evidence. He

stated that in conmnection with his observations of the lights om

1 In November 1969 the name of Southern Paciiic Company, a Delawdre

corporation, was changed to Southern Pacific Transpoxrtation Com-
pany. -
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the screen he could not view the source of the light because of‘the"

l6-foot high fence between him and the source. At the time of"
the incident on January 20, the swinging red light was on the screen
for five minutes and he heard a locomotive while the swinging red
light was flashing on the screen. At'aﬁother time, thch“is not -
stated, through the unrepaired section of fence,he observed a locd¥
motive on the second track away from the fence.2 With respect :o
the occurrences indicated above the witness was unaﬁle-to state that
at the time the light was on the screen the 1ight‘em#ﬁatedifrom a
locomotive of defendant, was a bright light or a dim light or the:
location of the locomotive. There were a mumber of other occaSions
vhen lights appeared on the screen interferring with the projéction'
of the movie but he had not made notations of thosé occurrences.
He estimated the number of times to average.about three per week.f
The manager of complainant testified that he has observed’
many instances when 1ight falls upon the screen and-that it*averageé“‘
three or four times pexr week, ue is able to distingu;shnbetween
the dbright light and the dim light of a locomotive upon the screen
in that the bright light completely washes out the picture,whereas
the dim light causes a2 fading of the picture but does not wash it
out completely, and the bright light projects silhouetteé‘of the
trees and telephone poles upon the screen,whereas the dim light does
not cast such shadows. He did not fix the time or date of any of
the occasions when the lights interxrferred with the projecéion‘upon
the screen other than to state that several weeks before.:hehearing,

while the theatre was showing 'Mad, Mad World", aﬁ intense light

swept dack and forth on the sexreen projecting shadow images of the

Z At that point the second track awai Irom the fence would be a
Southern Pacific Company lead track degsignated in Decision
No. 72783 as Track No. 3, S.P. lead track (Old Main Line).,
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trees and telephone poles on the screen gnd éoﬁpleteiy‘wiped‘outfthe 
picture projected thereon. "The train came south of the intersec-
tion (East Alma Avenue), came right on past the theatre and at all
times had the bright 1ight on." -

Defendant admits-having received prior to March 25, 1969
a2 copy of the projectionist's calendax for 1968. It did mot présépt
evidence. : |

We now considexr the evidence in conmection with the
prayex to the complaint. First, the Commission is without
power to award damages to complainant with respect to the cause
stated in its complamnt (Section 2106, Public Ucilities Code). With'.
respect to the imposition of penalties on defendanc, the Commzssion
has power to punish for contempt in the same manner and to the same
extent as céntempt is punished by courts of recoxd (Section 2113,
Pub. Util. Code), it may prosecute an action in the name of the
People of the State of California in the courts to recover pemalties,
in an amount of not less than $500 nor more-than‘$2,000-f6r'each'
offense, for failure by defendant to comply with any part or apy
provision of any order of the Commission (Sections 2104, 2107, Pub.
Util. Code). Prosecution of such actions requires?widencéiwhichj‘
will support findings that defendant did the thinguor things which
were prohibited.

With respect to the Jsnuary 20, 1968 incident, there ié'
evidence that for five minutes coumencing at 8 p.m. a swinging red
light appeared on the movie screem, that it emapated from the direc~
tion of the railroad tracks, and that there was a train on one of
the tracks. Although it was not shown on this record, it is within
the knowledge of the Commission that there are Mars lights which

will project a red light in an oscillating patterm, but that'such:
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light oxdinarily is activated automatically when there is a sud_deﬁ
reduction in air in the air braice 'syst:em.’ Wheﬁ t:he- Ma_ré light is
turned on from a switch in the cab of the lécomocive the light pxo-
jected is an oscillating white 1:£ght:.‘ Thexe sre six tracks in the :
vicinity of the theatre and the osc{llating red light of a Mars
light could have been projected from a locomotive on any one of the
six tracks. The defendant operates om fouxr of the trécks and the
Western Pacific Railroad Company operates oum two of the tracks.

In connection with the March 13, 1968 incident, the evi- |
dence shows that commencing at 7:40 p.m. a light of such intensity
to wipe out the movie image was projected on the screen for 1-1/2
minutes. There is evidenmce that a dim light from a locomotive is mot
of sufficient intensity to wipe out the picture 6n the screen.
Thexre is also evidence that the bxight light from a locomotive
located south of East Alma Avenue has resulted in wiping bqt the -
picture on the movie screen. The evidence here will not ‘support a
finding that the bright light emanates from a locomotive of &gié’nd-
ant vhile engaged in operations between East Alma Avenue and _Keyeé"'
Street. | |

Regarding the other incidents specified by the projec-
tionist, there is wo evidence showing that the light on the screen
emanated from a bright light or a dim light, ox if it were a bright
light that it emanated from a locomotive of defendant waile engaged
in operations between East Alma Avenue and Keyes Street. |

There is evidence showing that at some time on a date in
Novezber or December 1970 during the showing of "Mad , Mad'.world'y' /
the bean of an oscillating white light wiped out the piéﬁurér c};n the_"
screen and that the light emanated from a locomoﬁive' operai:ing,
between East Alma Avenue and Keyes Sﬁreet. The évidence is suff;’.-
cient to establish that the light emanated from a Mars light on a
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locomotive, It is not sufficient for a prima facie showing that

the locomotive was defendant's nor will it.establish when’the”

action took place,

The evidence herein will ﬁot‘support a fihding‘that_ac a

particular time defendant, while operating between East Alma Avenue
and Keyes Street, directéd ﬁhe bright light or Mars light on its
locomotive towards the screen of complainant.

Complainant, in the altermative, seeks an order which
will forbid the use of any brighﬁ'lights or Mars lights in the
viciﬁity of its theatre. The evidence here showsvthat‘coﬁplainant~
is incouvenienced only Qhen the lights from the locomqtivesUare |
directed onto the screen and not when lights are di:ééted*away from
the screem, such as those on a locomotive prbééeding’north‘f:om
Keyes Street. That is also consistent with the findings in Deci-
sion No. 72783. The Commission's oxder in éaid decisiqn,.as éﬁénded_
by Deciéion No. 73354, requires defendant to»eliminate‘any-ﬁnneces-
sary use of the bright headlights-or Mars 1ights difecte&_towards‘-
the screen of the Spartan Auto Movie while'engaged in operationsvr
between East Alma Avenue and Keyes Street. There are f£indings
in the aforesaid decision that the use of bright headlightslggd
Mars lights by defendant in that area are‘unnecessarqundéf usual -
and ordinary circumstances for the safety of operations.  The -
decision points out, however, that there may be unusual and
extraordinary circumstances which would warrant the use of the
bright headlights and Mars light. A prohibition of the use of
any bright headlights on locomotives by defendant while engaged.
in operations between East Alma Avenue and Keyes Street would _ |

be inconsistent with the findingé in said decision. There is
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nothing in this record which would indica:e'that‘the'aforesaid
findings are exroneous. As_was‘previously‘ébéervéd, there is some
evidence that the bright headlights on locomotives ogergéiﬁg‘sbuth
of East Alma Avenue may interfere with the projection of the movie
onto the screen. This record, however, does not permit a determi-
nation of the point or points on defendant's tracks-south'df'tast
Alma Avenue at which the bright 1ights~woh1d prdvide‘no-greater
interference with the movie than the shining of the dim lights on
the sereen from points nearer the.theatre. B
There was other testimony by the projectionist and the
manager that at times which were not specified Iights‘from the
direction of the tracks would be directed upon the-séreen and
would be alternately dimmed and“brightened’to cqincide'with-the
action taking place in the scenes of the motibnfpiciure; .Again,-
this could not be directly attributed to defendant. ‘While—cdmplain—
ant has not sustained the burden of proving the allegations.in‘its
complaint, and therefore the relief sought by it ﬁust berdehiéd,-

the evidence herein does show that since the effective date of

Decision No. 73354 bright headlights and Maxrs lights frbﬁ_someone's

locomotive from points somewhere on railroad txacks south of com~
plainant's screen have been directed onto~said;screeniand*has%caused
inconvenience to complainant and its patroms, and with greater
£requency than one reasonadbly might expect would result from unusual
or extraordinary counditions of railroad operations. A'coﬁtiﬁuancé'
of such happenings might warrant the Comission instituting an
lavestigation on its oun motion to determine whether different or
more stringent regulations directed toward:all'railroads ope:ating
in the vicinity of the Spartan Auté-Mbvie are‘necessary'to~elimiﬁate |

unnecessary inconvenience to complainant and its patroms.
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We find that complainant has not shown that defendant
willfully andvdeliberately unnecessarily caused the bright‘head-
lights or Mhré 1ights of defendant's locomotives to be directedi
towards the screen of the Spartan Auto Movie while engaged iﬁ oper-
ations between East Alma Avenue and Keyes Street in San Jose_.

We conclude that the complaint should be denied.

IT IS ORDERED that the above-entitled complaint filed by -

Associated Theatres, Inc., be and it is hereby denied.

The effective date of this order shall be twenty days'

after the date hereof. . _
Dated at Son Frencisco | California, this et .é‘, day
» MARCH 9971, ‘ .

Commissioner Williaw Symons, Jr., being .
nocessaril™ ahnant. &1d mot participate
in the disposition of this-procooding.




