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Decision No.

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE SRASE OF CALIFORNIA

RALPH T. WELCH, ' ) |
Complainant, Case No, 91642

(Filed October 30, 1970; =
vs. - Amended Novewber 23, 1970)

PACIFIC TELEPHONE AND TELEGRAPH
COMPANY and
PACIFIC GAS AND ELECIRIC COMPANY,

Defendants.

QRDER OF DISMISSAL

Couplainant filed a lettex on October 30, 1970, which was
classified 3s a éomplaint'because of its content. The'complaiht
requests an order to restrain defendants from expending tiﬁe,
equipment and supplies collecting the "Ueility Users)Téx"‘fo; thé'
City of San Learndro, California. The complaiﬁﬁ AIleges‘thatfPackard

vs. Pacific Gas and Electric Co, (Casze No. 8999; Deéision’Nﬁ{ 77800 
dated October 6, 1970) hes ruled that a utility cannot halt serviceﬁ
to a customer because of a refusal to pay the utility'usérs tax; |
and it therefore seems that the utility Is not legally :éqdire& to.
pay the tax. Complainant assexrts that collection of théf;ax on a
veluntaxry basis by defeundants and other utilitiés is expénsive and
time consuming and increases the operating expenses of_t@e:uéilities
involved without bemefit to theilr ratepayers. Complainant“filed |
an Amendment to the Complaint on November 23, 1970, It arggeé‘:hnt
the San Leandro ordinmance is 1llegal and requests thé-Cbmﬁission:

to rule on the legality of the ordinance and to oxder the utili:ieé |
involved not to collect the tax and to resist any effort to collect

said tax on the part of the City of San Leandro.
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The complaint was aunswered by the{Paeifit"Gas;and-Elect:ic-

Coupany ou December 3, 1970 and by The Pacific'Télephone and Ielegraph-
Coupany on December 18, 1970. The defendants argue‘that‘the complaint
should be dismissed since the legality of s city ordinance is |
vormally determined by the Superior Court. It is noted- that the
"Urility Users Tax' Ordinance of the City of Vallejo has been
challeuged in the Superior Court of Solano-Countyx(CQéé;Nb.‘50117,
Packard v. Ginochio, et al,) and that the Utility Usexs Téx iﬁposed

by the City of Fresmo has been upheld by the Fresno~County Superior
Court in Rivera v. City of Fresmo (1970), Case Nb. 142244, The City :

of Los Angeles filed a Petition to Intervene,on.January 12, 1971,
which asserts that the original and primary juriédiction*tojdetertiné'
the legality of a tax is vested in the Suﬁerior Courts-éfbaliforﬁia
(California Coustitutioﬁ, Article 6, Section 5§ Section 89,
California Code of Civil Procedure), |

Couplainant has misinterpreted the Packard decision. pu-
werely affirms the rule that 3 paid up service cannot be arbitrarily
discontinued by a utility. The failure to pay the tax is an Lssue
between the city and the custowmer, The utilities bill the customer
for the tax, but are not respounsible if the customer refuses to
pay it. The utilitles are involved in collecting the tax because
it scems most counvenient and least expensive for the taxpayer to
include the payment with his utiiicy bill. There is no statement
in the Packard decision which can be 1nterpretedfas'an'authotization'
to utilities to refuse to collect the tax. Co@plainants' pléa&ings'
cite only the Packard case and present no legal authoritieslwhith'

would warrant assumption of jurisdiction by the Coumission,
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Defendants' legal authorities are pérsuasive -'énd‘ we find
that the primary jurisdiction to det:ermine the val:[di.ty of & c:tty
oxrdinance is in the Superior Court. We further find that

couplaflnants' pleadings cite no rule or reason to j‘usti‘.fy a

deviation from this rule and we conclude that the compl‘aint in

Case No. 9142 should be dismissed.

Therefore, IT IS ORDERED that the complaint in Case No. 9142
is hereby disulssed.

Dated at San Francisco » California, this /&%’
day of - WAACH o

Commissioner muinm Svmons J':--. being
necessarily absent. d1d not: parucipato
In u:o d:LSposiuon ot this procoeding.




