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Decision No. 78482 CRJ@U\\M[L

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE SEATE OF CALIFORNIA

Application of Oxoville-Wyandotte
Irrigation District for an oxder,

a) determining and deciding
pursuant to Section 11592 of the
California Water Code the character
and location of new facilities to
be provided by the Department of
Water Resources pursuant to Article
3, Chapter 6, Part 3, Division 6 of
the California Water COde,

b) directing and requiring the )
Department of Water Resources to
provide and substitute such facili-
ties for the facilities of applicant Applicatmon Nb. 48869
to be taken or destroyed by said
Deparxtment, '
)

c) determining and deciding all
controversies between applicant and
the Department of Water Resources
concerning the requirements imposed
by said Arxticle 3, Chapter 6,

Part 3, Divxsion é of the Water
Code, and

d) granting other app:opriate
relmef.

William W. Schwarzer, Attorney at Law, of MtCutchen,
“Doyle, bBrown & Enexrsen, for the 0rov111e
Wyandotte Irrigation District, applicant,

Iver E. Skjeie, Deputy Attorney General, and
Richaxd D. Martland Associate Attorney3 for
thé Department of Rater Resources of the State
of California, respondent. :

ORDER ON MOTIONS

On January 28, 1971, respondent filed a pleading consisting‘
of motions to continue the héaring scheduledufoereBruaryr8;‘1971; :
for an order authorizing oral argument before the-Commiésion, and to
expand the issues to be comsidered duxing the schedulé&“hearihgﬁdf
February 8, 1971, to include the presentation of evidence on whether
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“"the operation of Oroville Reservoir by the Department of Water

Resources has yet caused, or is there reasonable.certéiﬁ:y that such
‘operation will in the futdre cause, 3 taking or’destrﬁction of\aﬁy
part of the Miners Ramch Canal". Respondent also suggested that
as an altermative this proceeding should be reopened and the issue
of Oroville Dam causing damage to the canal, or its‘destfuction,
should be retried and redetermined on the basis thét:thewéanal"
has not suffered any damage as yet from the operation of the dam,
The February 8, 1971 hearing_waS'schgduledvﬁofconsider
issues ralsed by the applicant in a pleading filed om August i&;‘
1970. Respondent filed its reply on September 24, 1970 and a
written motion to orally argue before the entire Comhission;on
September 30, 1970. Appliéant filed an.additional'pleadiﬁg on
October 2, 1970. Respondent's motion to orally argue béfo:e the
Commission was denied by the presiding coumissioner in a letter
dated October 21, 1970. After several conferenceé by'telepﬁone,
the Commission mailed a letter to the parties on November 9, 1970,
to advise that a prehearing:conference'would-be held,on‘Décembér 19,
1970 to determire what issues were raised in the pleadings and that
the hearing would be scheduled on February 8 through 12, 1971. ‘The'
parties were also advised to notify the Commission By becember'la,
1970 of the issues they considered important. Both paities'did.éos
and the prchearing conference was held on December 19, 1970 béfofe'
Commissioner Symons and Examiner Fraser. The parties were notified
at the conference that the matter would be set for hearing on
February 8 through 11, 1971, in San Francisco. The dates had been
selected in September 1970 after each counsel advised his caleﬁdaf[
- was clear duxring early February. A letterx from_the‘Secfétafy 6£vtﬁe-
Commission was mailed to counsel for the'pa:ties 6n beéember 23;i‘
1970. The letter listed the following five issues.
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Wbether the applicant should pay for moving the siphons
and ‘the cowmunication line.

What is the cost of operating rthe canal and what perceat
of the cost will de eliminated by the substitute facility
to be provided by the respondent.

How the expense claimed by the District for emexgency
pumping facilities, barge rental, maintenance an repaxr
were incurred, and "whetBer the respondent should reim-
burse the applicant for any or all of this expense.

Are there other facilities adequate to replace the
irrigation camal which have not been considered as*yet.

How much of the cost of building the substitute facllmty
should be contrlbuted by the applzcant.

Hearing was held on February & and 9, 1971, before
Examiner Fraser, in San‘Francisco. The-procéedinguwas lihited to
the presentation of evidence on the five issues enumerated above.’
The matter was submitted after both parties presented evidence with

briefs to be filed after preparation of the transéript.

A motion for a continﬁance‘was denied by thé‘ﬁresiding'”

commissioner on Qctober 21, 1970 and by the Chairman of the Commis-
sion om February 5, 1971 after respondent's counsel filed a special
wotion on February 2, 1971. The motions alleged that applicant has
failed to submit plans to the Federal Power Commission which
incorporate the latest improvements suggested by the lat:er; and
until the plarns are submitted to and approved by tﬁe'FedérallPower
Cozzission it cannot be kmown what modifications can legally be
made in the Miners Ranch Canal. The submission and‘approvalvof the
plans do not concern this Commissxon. We axre conccrned thh what
work is needed on the cana*, or'what facxlity‘should xeplace it,

and which of the parties should pay the various costs involved.

it is logical to assume that the plans submmtted by the applxcant
will be approved by the Federal Power »ommL581on and that any- changes
zequmred will be comparatlvely winor, The orders denylng hhe motxon

|
for a continuance will be sustained. ‘
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A. 43869 3imd

This application was originslly filed on October 14, 1966.
There were eight days of hearing in September,of'1967 and it was
submitted in November of 1967 on receipt of concurrent opening and
closing briefs. Decision No. 74542 was signed-onrApgust 13, 1968.
The decision céncluded that portions 9£>the~Minérs Rancthanal-of
the Qroville Wyandotte Irrigation District, which is 1d$ated;in'
the same valley as Oroville Dam and approximately 5}to;40‘fee; above 
water level when the dam is full, will be takenoidestrdyed“withinf
the meaning of Section 11596 of the Water Code, by the opexation
and maintenance of the Departmeat of Water Resourcés Oroville
Reservoir. It was further concluded that the 1a§ter would have to
provide a pumping plant designed to pump water f:dm:Oroville Dam
into the tunnel at the lower end of the irrigation ;anal,.thereby
eliminating the canal. The decision fuxther“provided‘that the
Commission would retain jurisdiction of this procéeding,fbr'all
purposes and that the proceeding could be-reOpened‘if‘the parties‘
agreed on an alternative facility, or if the‘Federal fower Commis=
sion failed to approve the new project. |

Applicant filed a petition to modify Decision No.
74542 om August 18, 1970. The petition includes a copy of a
Federal Power Commission ordexr dated January 29, l969,\which_
directs the applicant herein to obtain three qualified conéuifants |
within 30 days to review the adequacy and soundness of applicant's
revised plans for the irrigation canal ox for a suitable facility
to replace it. The FPC order further provides that one consultant
will be selected by each party and that the first twé-ﬁill‘choése
the third member of the team. The board of consultants was

appointed and approved by the parties, The board iSSued‘reports"

on July 3, 1969 and on December 12, 1969. A copy of each report

is atrached to applicant's petition of August 18, 1970. The
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earlier report provides a description of applicant’s canal and-a
discussion of the various plans presented to protect it. ‘The-1ater
report provides additional information froh“data obtained when the
water level in Oroville Dam was very low and more of the bank was
exposed. The last report concludes that the reservoir had not
substantially‘affected the dperation-of the—canal-to}the date”oﬁ
the report; but major slope failures could occur'unde: conditions
~such as sudden drawdown in the reservoir, earth tremors, or |
torrential rains. The repoft notes that applicant'hasvp:ovided a
pumping facility which floats on a raft of steel tank pbn:oons in.
the cove of Oroville Resexvoir, and is desigﬁed to pump water
directly into the tunnel at the base of the canal if the latter
will no longer provide sufficient water for applicant's'custpmers.
The report classifies the punping plant as a temporary1expedient;-
however; and recommends that the upper 6 miles of the canal‘be‘
protected by covering the lower slope - between the ouﬁér.edge“of,
the road that parallels the canal and the surface of the water in
the resexveir - with a mantle of coarse rock of approximately sixrmnch
diameter and by widening and improving the road which provides access
to the canal. The report recommends further that the lowest mile of
the canal be replaced by a 4400-foot tunnel, since the‘eaﬁal,road
rests entirely on fill along part of this stretch énd-if the road
were to slide the canal wouldvbe endangered, Thé*Federal Power
Commission issued an Order on February 18, 1970 whlchAlncluded the
findings and recommendatlons of the Board of Conaultants and dmrected
applicant herein to submit revised plans and exhibits (to the TPC)

to implement the board's recommendations. The FPC Qrder further

requests respondent herein ''to cooperate as much as'possible'in_theﬁ

situation.”




A, 48869 jud

Respondent's motion to argue before the Commission "en‘
banc” should be deﬁied.‘ This proceeding has been exhaustively
briefed in the past and additional briefs will soom be filed. Facts,
law and argument have beemn included in the motions filed as pleadinge
and in letters mailed to the Commission. Oral‘atgument wouidiﬁerely'
repeat what is already in the record without bemefit to those who
can obtain the information by reading the briefs. Scheddiing for

oral argument also delays the proceeding, since the detevseleétedf

for the argument must be convenient for all the commissiomers and

the counsel involved.

Respondent's motmon to reopen and reconsxder factual lssue,‘
or to modify decision limiting issues should be denied. The issue
respondent seeks to place before this Commxss*on has already been
- Tesolved by Decision No. 74542, which determined that the operatmon
of Oroville Reservoir by the State Department of We;er‘Resources
would result iz the taking or destruction of the Mineﬁs-kanch‘x?rié
gation Canal of the Orov111eJWyandott04Irrlgazxon D_strlct and that
the said Departwment of Water Resources must, under the prov1sxons ofd
Section 11590 of the Water Code, provide an adequate altermate or
replacement facility for the irrigation canal that is threatened.

The findings of the Board of Consultants and the Federal
Power Commission agree that the future security of the canal-eenne;
be guaranteed if conditions remain as they are; the‘consuitants also
reported that in the event the canal o’lapsed or started to buck1e,
it might then ve difficult or impossible. to determine what factors
caused the damage. The fact that the canal has not been serzously

damaged to ‘date is not a sufficient reason to “eopen the proccedlng
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A. 48869 3wd

Findings and Conclusions

1. The Motion for Modification of (‘)om'm:i'.s.sioner'\s - E:{ami.ne:'s
Decision Limiting Issues, Or to Reopen and Reconsider Factual Issue |
shovld be denied. _

2. The Motion to Continue the Hearing should be denied.

3. The Motion for Oral Argument Before the Commission should
be denied. |

IT IS ORDERED that: | |
1. The Motion for Modification of Comm:f.’ssibnei:"‘s - Examiner's
Decision Limiting Issues, Or to Reopen and Reéonsidef ’Fa.ct:ual "Iss-ue‘
is denied.
2. The Motion to Continue the Hearing :.s denied.:
3. The Motion for Oral Argument Before the _Cbmmiss:".on is.
denied. |

This oxder shall“ become effective twenty days :;ifter the
date hereof.,

Dated at_ fian Francsco , California, this . o-;-af‘ .

ot
day of . WAY , 1971,

ONLS SLONEeXs

7. Commissioner WAIliam Svmons, .. boing.
Decessarily nbaent, Ald wot pavtielpatd-
in the disposition of this prccégaingg o




