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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Walnut Creek Insulation and Acoustical, Ine,
Complainant,

VS, Case No. 9083
(Filed June 19, 1970)
Pacific Telephone Company, a corporationm,

Defendant,

Mrs, Frances C. O'Brien, for complaineant,

RobeTrt E, Michalskl, for The Pacific Telephone
and Yelegraph Company, defendant.

OPINIO

After due notice hearings in this complaint were held on

August 14 and November 2, 1970, in Concord. The matter_was submitted
on Novembexr 9, 1970, with the receipt of the transcript, |

Complaint

The substance of the complaint is that The Pacific Telephone
and Telegraph Company (Pacific) failed to include an advertisement‘for
Walnut Creék Insulation and Acoustical, Inc. (complainant) in the |
classified section of its 1969 Contra Costa Direcﬁory; As a result,
complainant requests that one yeax's exchange charges, including
answering service charges, be cancelled and that Pacific pay the costs
of its bringing suit, |

Pacific comcedes that an error was made in mot priating the
oxdered advertisement, but since complainant is not being charged for
the-adverpisement that was not printed, Pacific'denies-that the
complainant is eatitled to any relief and pPrays that the cdmpxainﬁ
be dismissed. |
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In the complaint, the Commission is requested to order the
following:

1. Cancellstion of all telephome charges on 933-3686,
except long distance and message units until the
current issue of the directory expires.

2. Cancellation of answering service charges required.
because of the omission, $12.50 per month and calls.

3. Cost of complaint, if any,

4. For such other relief as commission deems just.
At the hearing, complainant modified this request by eliﬁinating the
second and third of the above items.

The amount of the first request is $107.56, being the total
of charges for a main business telephone and a seeretarial line for
the period July, 1969 to August 30, 1970. |

Complainant's Presentation

Complainant is the only acoustical tile contractor located
in Contra Costa County, installing tile’and suspension acoustical
systems in residences and commercial'establishments. Othexr than 5
bookkeeper, the business is operated by one woman, complainant's
owner, who estimates, buys material and arranges for imstallation.
For 8 to 10 yeaxs prior to December 1969, complainant obtainmed.
sexvice and maintained office space at 1291»Bou1evard‘way; Walnut
Cxeek, to meet with comtractors to discuss plans. Finding such
meetings rarely necessary, complainant's owner decided to discontinue
this office and to Eperate from her home. Cn May 27, 1969, complain-
ant requested the advance assigqment of 2 new business celephope
number, to be installed on July 21 at owmer's home,

Having maintained a classified advertisement for several
years, cocmplainant on May 15, 1969, signed a contract to continue the

same advertisement with the exception of the nuwber change, On or

about June 10, not having received a proof.of the advertisement as
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had been furnished by defendant in previous years and being con-

cerned about the new number, complainant queried defendant about the
proof and was advised that all was in order and that a proof is not
sent unless a major change is made in the advertisement.

On July 20, 1969, a new Comtra Costa telephone directory -
was received by complainant, without said advertisement, Said :
directory includes the new number in the alphabetical and classified.
sections and does not list the superseded previous listing and the
"if no answer' altermate thereto.

In August, a representative of defendant initially‘advised
complainant that an adjustment would be made limited to the cost of
the advertisement. When complainant protestad that the entire
sexvice of the business depended on the advertisement and advised that
the correctness of the proposed adjustment would be reviewed with this
Commission, defendant's representative called complainant back, éd-
ritted that a greater-than-realized problem existed, promised more
investigation and indicated more adjustment would probably be made.
Not having heard from defemdant, complainant in September comtacted
defendant's representative who requested additional time for the
investigation and restated the limitation of the amount of the adjust-
ment to the cost of the advertisement,

Complainant initially planned to have the bookkeeper answer
the telephone at the owmexr's residence. Due to the small number of
calls, complainant decided the use of a full-time employee to answer
thg,teiéphone.was‘not feasible. The number of calls having decreased
- and it being essential that no business opportunity be missed,
coﬁﬁlaiﬁant on September,lo, 1969, arranged for the installation of

an answering service. On Decembex 1, 1969, complainant vacated the

office space.
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Defendant did not contact coumplainant regarding.the adjust~
ment and did not ask for payment of service charges for approximately
six months, On February 13, 1970, defendant demanded full payment
of the telephone bill, threatening service discontinuance, Compleiﬁ-
ant requested defendant to review the matter with the representative
who had’requested time for the investigation.

On February 17, 1970, defendant's customer service repre-
sentative and complainant discussed the matter, Defendant requested
pexrmission to send the advertising salesman and supervisor to meet

o

with complainant,

on

‘

On February 20 1970, without further notice or'meeting,
defendant again demanded paynent and threatened discontinuance.
Complainant thereupon asked to speak to defendant's local manager,
who promised to investigate, On February 24, the local manager
advised complainant that the amount of the advertisement ées the
maximun adgustment., When complainant indicated the proposed 3etc1e-
ment was not accepteb ~and would present the case to this Cammisszon,
the local manager aggin requested complainant wait,

On February 27 defendant's local manager offered to credit |
the charge for the ansmerxng sexvice 1if complainant would discontinue
the answering service. -Complainant rejected the offer since the
answering éervice was’ essential due to the small number of calls.

Complainant testxfzed that ‘the 1ocal manager tried to
discourage a eompla;nt to this Commission by advising, "you have to
have a lawyer 1f you go to the PUC" at $50 per hour; that unless a
lawyer was engaged, defendenf's lawyers would eut complainant to

shreds; and that of six similer complaints to the Commission, acme

bad been successful., Thereupon complainant informally'completned to
the Commission. | o
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Duxing”nhe pendency of the informal ccuplaint, while
complainant wasaedt of town on vacation, defendant's representatives
called complainan*’s bookkeeper a mumber of times and threatened
sexrvice disconnection.

After further meetings and conversations with various
representatives of defendant, complainant paid the bill since illness
had prevented preupt filing of a formal complaint,

Complainant testified that the business depends on the
classified adverti:ement since no salesmen or contractor contacts are

employed, that ¥ ontractors look for sub~contractors in the classified

directory, that. being the only acoustical comtractor in the area is
conducive to being%called, and that individuals had advised that they

were upaware of .t lainant's service during the absence of the
PO

L
Sy

advertisement,

Complainzat testified that defendant's classified saleswen
had advised that the "free" classified listing in fine print indicates
to callexs a lack of subscriber interest in work, that the subscriber
should have a line of dark print and preferably an advertigement
~ should be used, exnénded to two or three inches., Complainant
maintained its situation was greatly diminished due to the location
of its listing in fine print next to last under the class heading.

Complainant testified that total sales were $21,847.84 for
the period August 1968 to July 1969 and were $11,549.73 for the period
July 30, 1969 to August 1, 1970, Complainant indicated that the
validity of comparing the amounts as an inclination of davage orx
diminution of service is questionable since bnilding-activity-was
abnormal during the pe:iods. However, complainant maintains that'the
onission of the advertigement had a substantial negative effect on the
buginess. After observing the effect of the omission for two months,
complainant realized that one missed call could have had a great |
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impact on the business and consequently had the secretarial_line
installed. |

Defendant's Presentation

Defendant's vice president for directory operations con-
firmed that complainant's advertising had in fact been omitted from
the 1969 Contxa Costa Directory under the heading'of‘ﬁAcoustical
Contractors', The processing of such advertising and the steps
taken to minimize errors and omissions were reviewed in detail., In
Northern California about 960,000 advertising items are @roceésed.
0f these items which were to appear in directories, 513 did not,

The most prevalent omission is the light-type listing. The omission
of the advertisement resulting from multiple oxders regarding the
advertigsement, service connection and service disconmection orders:
combined into an unusual case at a critical time of high directory
compilation activity just before directorxy advercising was7c1os¢d‘to |
listings.

Defendant's witness maintained that the omission'of the

advertisement did not diminish the value of complainant’s basic

telephone service in any manner. Defendant's witness supported this

position at ftranscript page 97 as follows:

"While we feel the Yellow Pages is an excellent medium
for advertising, the fact remeins that not 2ll our businesgs’
accounts advertisce ip then.. In Contra Costa only 5,500 of
the some 9,500 actually advertise. Many use other medis such

as newspapers, radio, television, direct mail, personal contact
and so forth, ' ‘

"Further, a glance at this particular heading as shown
in Exhibit 5, Sheet 2 behind the cover sheet, will disclose
that there are eight firms listed undex Acoustical Contractors.
These firms appeared in various ways, some with large and some
with small advertising items, Three appeared as regular type
listings only, ome of which was Walnut Creek Insulation,




"Further, 2 more detailed look will reveal that of
the eight firms listed, only one was f£rom Walnut Creek, as
reflected by the telephone number, And the name of the fimm,
of course, ties in with Walnut Creek.

"The rest of the firms listed were either f£xom Qakland,

Orinda, San Rafael or from some other area mnot closely related
to Walnut Creek,

"I fail to see how the omission of am ad, a promotionzl
ad, under these conditions would possibly affeect the value
of the basic telephone exchange service,” :

Defendant does not accept the thesis that every error im, or omission
of, an advertisement under a subscriber's deminant heading affects

the value of basic telephone service, Defendant maintains thaﬁ such
an erxroxr may affect the value of an advertising program,‘but not
always the value of the basic telephone service. Defendantfs position
is that each case must be analyzed on the basis of its own facts to
establish the extent to which basic telephone service may be affected
by any such error or omission, Defendant "feels" that error or:

omission in advertising which involve classified headings other than

the dominant heading in the primery directory for a sub@criber?shodld

never be considered as a reason for adjusting basic telephone exchange
rates.

Since defendant's witness was of the opinion that the value
of compleinant’s basic telephome sexvice was not affected by the erxor,
defendant maintains that no adjustment is warranted in this case.

Defendant's witness argued that the circumstances of this
compiaint were not comparable with the Faila case, Case No, 8647,
Decision No. 75372, Marxch 4, 1969, in which Pacific was ordefed to
make reparation to the subscriber in the amount of‘station exchange
charges for one year because of diminished utility of the main
business exchange listing caused by Pacific's failure to include

requested lines of information with the classified direétor&‘listinga

.
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Defendant considers the omission of ccmpiainant'g adver~
tisement to be sepﬁrate and distinet from complainant's main exchange
alphabetical and classified sexvice listings. Simce basic telephone
service includes alphabetical, c¢lassified and information directory
listings, defendant argues that the Faia lines of imformation are an
integral part of the basic telephone service and that the omission
herein being comsidered is mot a part of the alphabetical and clas-
sified sexrvice listings. Defendant also differentiates the Fals case
and the complaint by considering Faia to deal with the identificétion
of a professional man and this complaint to relate to a promotional
advertisement for a commercial busimess, |

Findings and Conclusion

We f£ind that:

1, Complainant in the classified sections of Pacific's 1968-
1269 and 1970-1971 Contra Costa telephone directories used a ome-inch
advertisement under complainant’s dominant businmess heading in blacé
of the ome-line, light-type, classified listing under said dominant
heading.
| 2., Said cne-~inch advertisement in the classified sections of
Pacific's 1968~1969 and 1970-1971 Contra Costa telephome directories

is part of Pacific's basic exchange scrvice to complainant in'lieuf

of the one~line, light-type, classified listing under the dominan@

business heading in the classified section normally considerxed to be
a part of basic telephone service.

3. Pacific, in error, substituted a onme-line, light-type,
classified listing under complainant’s dominant business heading for |

a2 one~inch advertisement in the 1969-1S70 telephome directory.




4, Complainant has never been billed for and has not paid for
the advertisement requested for Pacifice's 1969-1970 Contra Costa
telephone dixectory,

5. Complainant has paid all exchange service charges ircurred
during the life of the 1569~1970 Contra Costa telephone directory.

6. Complainant is the only installer of acoustical tile in
Walnut Creek listed under the classified "Acoustical Contractors"
in Pacific's 1968-1969, 1969-1970, and 1970-1971 Contra Costa
telephone directories,

7. Complainant relies on Pacific's exchange telephone service,
including said advertistment, for new and xepeat business, since no
other promotional media are utilized,

8. Complainant had telephore answering service imstalled to
mitigate the effects of Pacific's exrror,

9. Complainant's total sales decrecased from $21,847,.84 during
the life of the 1968:1969 Contra Costa telephone directory to
$11,549,73 during the life of the 1969;1970‘Contra Costa telephone
directory, but it is not possibdle to determine from this record what
portion of the decrcase may have resulted from the omission of said
advertisement,

10, Pacific's failure to include the advertisement requested by

complainant diminished the utility of the main business exchange

listing for the veaz in whieh the 1969-1970 Contra Costz. telephone

directory was in use,

11, Tt is reasonable that Pacific should make reparation to
complainant in the amount of cherges for secretarial line service -

during the life of the 1969-1870 Contra Costa telephone directory..




12. $107.56 is the amount of total charges paid by complainant
for a main business telephone and a secretarial line during the iife
of the 1969~1970 Contra Costa telephone directozy. _

13, Complainant has suffered damage as a result of Pacific’s
aforesaid conduct of at least $107.56.

14. Complainant should receive from Pacific $107,.56. No
discrimipnation will result from the payment of interest on reparation
for said amount,

We comeclude that Pacific should be oxdered to pay complainant‘
reparations of $107.56, being the total of monthly charges during the
life of Pacific’s 1969-1970 Comtra Costa telephone directory for a
main business telephone and a secretarial line, with interest at
7 percent per anaum on each payment made by complainant forlsaid

scrvice during life of said directory.

I7 IS QORDERED that The Pacific Telephone and Telegraph

Company shall pay to Walout Creek Insulation and Acoustical, Inc.

reparations, based on the monthly charges for a main business telephone
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and é. secretarial line during the life of the 1969~1970 Contra Costa
telephone directory, amounting to $107,56 with interest at 7 percent
per anawm on each payment made by Walnut Creek Insulation and

Acoustical, Inc.

This oxder shall become effective twenty days after the date

hereof, _ '
g/

Dated at San Francisco ,» California, this L0

APRIL T

day of

r - Chalxman
» / ’i ) 7 . ""»; “ .
‘J A..- . ' B . A

AZIA B K
- "/ : 7
,/ 23 ”

‘mmlS-SIOD.GIS‘

Commiscioror J. P. Vokasin, Jr., bdoing
nocossarily abzont, 4id not participate
in tho disposition of f.h:!..; procoeding.




