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INTERIM OPINION

These matters were heard befoxe Examinexr Thompson at
San Frameisco and Los Angeles during February, 1971 and were taken
under partial submission om oral argument held March 2,.1971 before
Chairman Vukasing | |
.
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This is an application by Pacific Southcoast Freight
Bureau for authority to increase rail freight rates (excepting rate§
on sugar beets in carloads) by amounts set forth in Tariff of
Incxeased Rates and Charges X-265-B (1 percent), and in addition
thereto, to increase the aforementioned increased rates and the rates
on sugar beets by amounts set forth in Tariff of Increased Rates and
Charges X-267 (15 percent). On January 13, 1971, the Commission
ordered that hearings be held in the several minimum rate cases for
the purpose of determining whether common carriers should be a&thor-u
ized and directed to adjust their rates maintained undex the
"alternate application of common carrier rates" provisions of the
various minimum rate tariffs.

At the prehearing conference held January 20, 1971,
applicant stated that the Intexstate Commerce Commission had before
it for decision in Docket Ex Parte 267 the matter of'the-appliéation
of the requested 15 percent increase onm inte:state traffic and in said
proceeding had authorized anm interim inexease of 3 percent which
became effective November 20, 1970 (Ex Parte 267 A).. Itwdéclared
that the railroads do not desire to effect increases in rates on
California intrastate traffic which are greater than those applicable
to interstate rates and, therefore, applicant desired to go forwaxd
at this time with evidénce which will support the Commission granting
increases in freight rates on California intrastate traffic ;he'same
as those then applicable to interstate commerce, namely those in
X-265-B and X-267-A. It asked that this record be kept'open;for the
recelpt of further evidence that would supporﬁ the‘authoriza%ibn of
any additional rate increases or rqte adjustments as,may’be autborized

by the Interstate Commerce Commission in said Docket Ex Parte 267..

Applicant stipulated that at such time as it secks further adjustments:
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herein it will file and serve a pleading requesting further hearings
i this application.®/

The principal issue in this interim opimion, thexrefore, is
whethexr the increases set forth in Taxriff X-265-B (1 percent) and
Tariff X-267-A (8 percent) are justified for California intrastate
transportation. The Commission staff and virtually all of the cement

producers with mills in California oppose the'granting of the authox-

1ty sought. Sugar beet growers and sugar refiners originally pro-

tested the granting of the sought authority but withdrew their
protests when at the hearing applicant amended its proposal to limit
the proposed increases in rates om sugar beets in carloads set forth
in PSFB Tariff 65-N to the increases set forth in Tariff X-267-A
(8 percent) subject to a maximum Increase of 16 centé per tom. |
Before proceeding to the aforementioned issue there is a
procedural issue to be discussed. Monolith Portland Cement Company
protested and objected to the scheduling of the prehearing conference
and of the hearings on the grounds of insufficient notice of hearing.
It cited Section 1704 of the Public Utilities Code which states ia’

paxe,

“Upon the filing of a complaint, the commission shall cause
2 copy thexeof to be served upon the corporation or person
complaived of .,,. The commission chall fix the time when
and place where a hearing will be had upon the complaint and
shall sexve motice thereof, mot less than 10 days before the
time set for such hearing, unless the commission £inds that

public necessity requixes that such hearing be held at an
earliex date."

The cited section refers to complaint proceedings; however, we take

notice of Rule 51 of the Commission's Rules of Practice and Procedure
which provides,

L/ On Maxch 1, IV7Y, applicant Zlled @ petition to assign this

matter for further hearing for comsideratiom of the 15 percent
inerease sought in the application,
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"(Rule 51) Notice. In complaint or investigation proceedings,

et e g g o
necessity requires hearing at an earlier date. Comparable
notice ordimarily will be given when hearings arc held in
application procecedings."

Monolith had notice of the application approximately two
months before the initial date of hearing. It was served with
applicant’s proposed testimony and exhidits approximately 20 days
before the initial date of hearing. Notice was msiled to Monmolith
on January 6, 1971 stating that prehearing conference in the applica-
tion would be held January 20, 1971 at which time consideration would
be given to "(h) specifying dates commencing February 1, 1971 for
hearing." Monolith participated at the prehearing conference on
Januwary 20, 1971 at which the hearing schedule commencing February 1,
1971 was established, It served its prepared testimony and exhibits
on February 10th aftexr the initial date of hearing and presented its
case om Februery léth,

Monolith had in excess of tem day's notice ef hearing.

It had reasomable time to prepare for cross-examination of applicant’s
vitnesses and reasonable time in which to prepare its own case. It
should also be pointed out that in Decision No. 78184, berein, the
Commission concluded this proceeding should be set for am early
dearing because of the fact "that the rallroads are imcurring
additional expense each day as a result of the provisions of Public
Law 91-541 and that such expense cannot be recovered retroactively
from rate increases that are prospective’.

Applicant presented estimates of the raovenues and expenses
of the four major railroads and their subsidiaries in connectién with
the transportation of property in Califormia imtrastate commérée
under the proposed rates and at present expense levels, The founda-
tion of such estimates are the results shown in Table I of Decision
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No. 78022, dated December 1, 1970, in Application No, 51944, In sald
decision the Commission found;

"2. The results shown in Table I in this opinion reasonably
reflect the operating results of the carriers shown therein
for the transportation of property in California intrastate
commerce for the year 1969, and the total revenmues shown
therein amount to over 95 percent of the total revenues
derived for all tramsporxtation of property by railroad in
California imtrastate commerce for said pexiod,”

Applicant made adjustments to said results so as to reflect
revenues at present rate levels and at proposed rate levels, and to
refleet December 31, 1970 expense levels. Essentially the adjusted

- results purport to show the earnings of the various carriers that
would result from transporting the traffic that moved during the
calendar year 1969 at the proposed rates if the costs of moving such
traffic were at expemse levels of December 31, 1970, Said estimates
are shown in Appendix B attached hereto.

The revenue adjustments were made to reflect gemeral xate

inereases and increases in rates on sugar beets whi¢h beéamc effective
after December 31, 1968, This was accomplished by £irst separating
from the 1969 freight revenues the revenues derived from the trans~

portation of certain commodities, such as newspapexs and milk, which

rates axe not subject to the genmeral increases, and then separating
the revenues derived from carload movements of sugar beets. The
distribution of the total 1969 freight revenues of $94,627,000 shown
in Appendix B was $83,389,000 subject to the gencral increases,
$8,789,000 from sugar beets, and $2,789,000 mot subject to increases.
The manner in which the various increases (X~-259-4 thru X—ZGS—ADg/

were applied was pursuant to standard methods; for example,

2/  The various increases except as tO sugar bects are:
X-259-A effective Januwary 19, 1969, approximately 3%.
X-259-B effective October 16, 1969, approximately 2.3%.
X-262  effective May 30, 1970, 6%.

X=265-A effective December 26, 1970, Si.
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the increases in X-259-A became effective on January 19, 1969 and were
estimated to be 3 percent; therefore, 18/365 x 3,0000% which is equal
to 0.1479457% was applied to the revenue which was subject to that
general increase., The aforementioned increased revenues were thenm
adjusted to rcflect the increases in X-259-B, and so on through
X~265-A. The result of such adjustments reasonably reflects the |
amount of revenue the carriers would have received from transporting
the 1969 traffic at the rates that were in effect December 31, 1970,
Sald adjusted revenues are shown in Appendix B under the caption
"Revenue, Present Rates" aﬁd the total of $106,262,000 consists of the
aforementioned $94,627,000, $388,000 additional revenue resulting from
increases in rates om sugar beets, and $11,247,000 additional reveaues -
resulting from the application of the present rates to the 1969

traffic that was subject to the gemeral increases in X-259-A through
X-265-A., |

The distribution of the calculated $106,262,000 shown as
total revenue under present rates is $9,177,000 from sugar beets,
92,449,000 revenue not subject to gemeral imcreases, and $94,636,000

xevenue subject to gemeral increases,

The amounts shown under the caption "Sought Increases™ were
developed by taking ome percent of the revenue under present rates
subject to increases (in total 1% of $94,636,000) , adding that figure
to the revenue subject to general imereases and taking 8‘per¢ent of
that sum (in total 8% of $95,582), and then taking 5.2‘percent2/of
the revenue from sugar beets under present rates (5.27% of $9,117,000).

The total sought increases of $9,070,000 consists of $946,000 from the

2/ Llhe X-265-B increases do mot apply on sugar beets., lhe X-2/0~A
Lncreases provide for an 8 percent increase in rates onr sugar
beets subject to a maximum of 16 cents per ton. It was estimated

that the effect of the "hold-down" was to provide an inerease in
revenues of 5.2%. :
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increases in X-265-B, $7,647,000 from increases in X-267~A except as
to sugar beets, and $477,000 from the X-267-A increases on sugar beets.
This calculation is over-estimated for three reasons. The X-265~B
tariff of increases has tables which provide a general increase of
6 percent to be applied in lieu of the 5 percent provided im Taxdiff
X~265-A. It therefore does not result in increasing any rates which
are presently less than 25 cents, The significance of this over-
estimate becomes apparent in light of the testimony inm this record
that cement in bulk ranks about seventh in carloads or tonnage of
commodities tramsported by railroad in Coliformia, and‘as podsted out
in Decision No. 78022, the average rate on bulk cement in carloﬂdé in
California was around 16 cents per 100 pounds, This initial over-
estimate was then compounded by applying & percent to the revenues
vhich were overstated. The third reason is that the estimate assumes
an 8 percent increase in the rates for the tramsportation of lumber
and forest products, whereas Tariff X-267-A provides only a 6 percemnt
increase in rates on those commodities., That exrror would have a
substantial effect upon the estimated results for Northwesterm Pacific
Railroad Cempany and would significantly affect tﬁe results o£ -
Southern Pacific Transportation Company and Western Pacific Railroad
Company in that those three lines originate a laxge amount of lumbér
traffic in California. | |
The column in Appendix B entitled '1969 Expenses" was taken
from Table I in Decision No., 78022, The next column wh;ch is
captioned "Adjusted Expenses" is 111.85 percent of the 1969 expenses.
This ratio was deveioped from the system-wlide expérienqe of Southern
Pacific Transportation Company and xeflects the imcrease in total

operating expenses as of Decembexr 31, 1970 ovex 196% expenmses :esult-

ing from changes in the levels of the following_ca:ggoriesipf expenses:

' Wages, materials, fuel, health and welfare contributions, retirement
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supplemental annuities, and equipment rents., The increaées‘in
contributions to health and welfare bemefits were genexrally efféctive
March 1, 1970. The actual amount of health and welfare accounts of
Southern Pacific for the seven months from March 1, 1970 through
September 30, 1970 totaled $11,560,908 which extrapolated for twelve
months amounts to $19,818,699. Said amount was compared to the sum
of the bealth and welfare accounts in Schedule 320 of Southern
Pacific's Annual Report for 1969 of $17,327,883 to indicate an
increase in this expense item of 14.37 percent, Payments under the
Railroad Retirement Act for supplemental annuities are designate& és
taxes and are shown in Schedule 350 (Railway Tax Accruals) of the
Anpual Report Form A. In 1969 the tax was 2’cents:pef.man per hour
which was increased in 1970 to 7 cents per man pex hour. Southernm
Pacific paid taxes on 105,948,741 man hours in 1969 for a total of
$2,118,975.é/ The 7 cent tax would inmcrease that amount to $7,416,412
for an additional amount of $5,297,437.

On Januwary 29, 1970, the Interstate Commerce Cormission
ordered the railroads to adopt revised rules covering payment for
use of foreign line fremght cars which require, in addition to payment
of per diem charges, settlement based on mileage. Such payments are
reflected in the Annual Report in the income account (Schedule 300).
The effect of the changes in rules regarding settlements on use of
foreign cars was determined from a waybill sample. It was estimated
that the charges for freight cars and tamk cars under the revised rules
would have been increased by $9,497,078, This amount results in an

increase in the net of total equipment and joint facility rents of
19.27 percent,

&/ This figure agrees with that shown on'line‘87'of Schedule 350 ox -
the Annual Report.

-8-
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The effect of the increases in wages of thé various
classifications of employees was made and indices were developed for
five categories of employees; namely, passenger operating employees,
freight operating employees, yard operating employces, shop craft
employees, and other mon-operating employees. The price of fuel a;
of December 1970 was indexed to the fuel costs of 1969. The change
in the costs of materials was determined by utilizing the forms and
procedures prescribed by the Assoclation of American Railroads for
utilization in the preparation of indlces of costs of materials.
After the indices of wages for the various employée categories, fuel
and materials were developed, the varfous accounts in the Schedule 320
of the 1969 Annual Report were grouped into those same cacégbries,
and thg categories of health and welfare, depreciation, loss and
damage, Pullwan operations and other items of expense that could not
be classified in any of the aforementioned categoriecs of expense.

The percentages of the amounts of expense in each category to the
total operating expense (excluding health and welfare expense) were
caleulated and such percentages were utilized to weight the pexcent-
ages of increase developed from the indices so as to obtain an
estimate of the percentage increase in operating expemses over those
incurred in 1969, . "

The estimates of the increases in expense upon ﬁhe costs of
Southern Pacific are summarized and xestated below., The forxmat of
the tabie is different from the presentation by applicant in ordexr to

show the increases in terms of dollaxs so that the relative Iimpact of

the various increases in expense is moxe apparent.
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TABLE I

STMMARY OF ESTIMATED INCREASES IN EXPENSES
 IN SYSTEM OPERATIONS OF SOUTHERN
PACIFIC TRANSPORTATION COMPANY
YEAR 1969 TO DECEMBER 31, 1970

1
' 1969'/ Dollar Pexrcent
Item Expenses Increase Tncrease

Wages-Passenger Operations § 5,976,599 $ 1,121,210 18,76
Wages-Frelght Operations 91,799,494 16,670,788 18.16
Vages-Yaxd Operations 45,494,961 7,110,682 15,63
Wages-Shop Crafts, ete. 71,530,578 8,261,782 11,55
Wages-Non-Operating Empl, 173;a17,337 23,532,800 13,57

Subtotal - Wages $388,219,460% 56,697,262 14.60
Fuel 35,798,123 2,412,793 6.7
Materials 187,468,338 23,096,099 12.32
Othexr - No Increase 90,503,353

L -

Subtotal §701,989,283  $ 82,206,154Y  11.71
Health and Welfare 17,327,883 2,490,816 14,37
Subtotal - Schedule 320 §719,317,166  § 84,696,790  11.77
Tax-Supplemental Annuities 2,118,975 5,297,437  250.00

Taxes«Othexr Except Income 73,871,231 -

Equipment Rents - Net 49,290,590 9,497,078 19,27
Demurrage (35,000,304) - -

Total Expenses Other 4f
Than Income Taxes $839,597,658 $ 995491,485 11.85

Notes: 1/ ggr Annual Report Form 4, Southern Pacific Transportation

2/ This figure agrees with that om Line 188 Sched. 320 of the
Annual Report as "Amount of employee compensation charge-
able to o?erating expenses',

3/ Applicant!s estimates show this figure as $82,202,945, The
difference in figures results from the a pllcation of a
weighted average increase to the total 1 69 expenses rather
than application of percentage increases to each category
of eTpense. The difference has no significance in the end
result, ' ‘
Applicant's estimates show this figure ag $99,488,276, The

difference 1is attributable to the calculations described
in Note 3.
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The reasonableness of the use of the 11.85 pexcent ratio as
an index in the development of Decembex 31, 1970 expenses showm in
Appendix B presupposes the following circumstances: (1) The 11l.85
percent properly reflects the increase in the Decembexr 31, 1970
expense level as compared to the year 1969 expense level of Southern
Pacific in conducting railroad operations over its entire systen,

(2) the experience of Southern Pacific in that regard is typical of
the experience of the other railroads listed in Appendix B, and (3)
the index developed for system opérations is valid with respect to

xailroad operations conducted in Califormia intrastate freight’
transportation.

Much of the development of the index was by sampling methods

and procedures. Such procedures necessarily result in estimateshor
approximates rather than what might be called “actual figures'. The
application of the index developed pursuant to the A.A.R. procedures
to the category of accounts grouped as '"Materials" may provide some
margin of error dependiﬁg upon the degree with which the types of
materials and the quantities prescribed in the A.A.R. procedﬁré
coincide with the materials and their respective quantities reflected
in the expenses set forth in those accounts. ﬁhile there could be
refinements in the methods and procedures utilized by applicant in
the developuent of the estimates, the magnitude of the operating
expenses in accounts in the Annual Report which axe cleaxiy iﬁ the
categories of labor, depreciation, pullman, health and welfafe, fuel,
loss and damage and materials (rails, ties, ballast, étationary, ete.)
as compared to the amounts of expense in accounts that are not so
clearly designated, makes it apparent that such refinements in
methods or procedures would provide wesuits not significantl

different from the estimates by apﬁlicant.
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The record shows that the railroads listed in Appendix B

are subject to the same labor comtracts, the same requirements regard-
ing supplemental annuity taxes and the .same requirements regarding.
settlement of equipment xeants. With respect to mate'ri.a'.‘!).s‘, the record
shows that indices prepared under the A.A.R. procedures' for the year
1968 to the December 31, 1969 level were: Southern Pacific, 5.97
pexcent; Unlon Pacific, 5,98 percent; Western Pacific, 6,26 percent;
and AT&SF, 6.28 percent., It would appear that at least ’fo.i" the rate
of increase in expenses involved herein the experience of Southern
Pacific may be congidered typical of the othex ra:iflroadsf

The total impact of the rates of increase of the various
types of expenses upon total cost rests upon the propplrtion of the
various expenses to total cost. In gemeral, labor and materials
comprise the bulk of railroad operating expenses and because opera-
tions im transporting property are conducted by all California rail-
roads in substantially the same manmer it can reasonably be expected
that the experience of Southern Pacific would be typical with respect
to the impact of the increases in expenses involving labo:; and
materials, In the case of net remts on equipﬁent and facilities that
is not necessarily the case, All of the railroads listed in Appendix
B bad debit net balances in rents for equipment and facilities for
the year 1969. The ratios of net rents to operating expenses of the
four major lines were: Southern Pacific, 6.9 percent; AT&SF, 3,1
pexcent; Union Pacific, 0,9 percent; and Western Pacific, 4.8 perceat.
The subsidiary lines except for Visalia Electric and Sacramento
Noxthern had raciés substantially higher than 6.9 l;ercent. The
foregoing would indicate that the impact of the imcreases in net rents
upon total cost would be somewhat less in the cases of the otiner three
majoxr railroads, and somewhat greater in the céﬁes of the subsidiaries,

than in the case of Southern Pacific.
, 12-
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Generally, the railroad operations in California intrastate
comexce are substantially the same as those in interstate commerce
except that the average length of haul in Califormia intrastate
commerce is shorter than the system averages of the rail lines. The
only reasoms why the Iindex for system operations might not be valid
with respect to operations conducted in California intrastate freight
operations would concern the inclusion of expenses related to passen-
ger operations in the index and the use of the "system" figure regard-
ing net rents. With respect to the latter, it is reasonable to expect
that the percemtage of traffic moving under local rates (i.e,,origin
and destination on a single railroad) would be greater in the case of
California intrastate movements than would be in the case of gystem
operations and therefore there would be a smaller percehtage of
traffic woving in "foreign" cars in California intrastate traffic
than in system opexations, When “foreign" cars are used in California
intrastate commerce the distances imvolved axe shorter than in the
case of system operations so that it is probable that the impact of
the change in settlements from the per diem basis to a éombined per
diem and mileage basis wéuld be less in connection.withvCalifornia
movements than it would be for system movements. With respect to the
inclusion of passenger expenses in the index, the index was applied to
the estimated expenses attributable to the movement of freight in
California intrastate commerce,

The foregoing indicates that the only areas of applicant's
estimates where a different approach in the treatment of expénses might .
provide a significantly different result are in the treatment of met \
rents and in the inclusion of expenses related to passenger operations
in an index of change in expense of conducting freight operations, It

is readily ascertainable from Table I that if net rents were exclu&ed
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entirely from comsideration (and this assumes that all California
intrastate traffic moved under local rates in the railroad’s own
freight cars or that the debits and credits in the accounts for equip-
ment xents of the railroads balanced in connection with California ‘
intrastate movements - a very unlikely circumstance) the index would

be 11.39 percent instead of the 11.85 percent index estimated by

applicant, The significance of the inclusion of passemger expenses
can be tested from figures in the Annual Report. In Schedule 320
(Operating Expenses) the amounts of operating expenses are-ﬁepara?ed\

and allocated to freight service and passenger service in accordance
with the Interstate Commerce Commission's Rules Governing the Separ~
ation of Rallway Operating Expenses, Taxes, Equipment Rents, and Joint
Facility Rents. 95.7 percent of the total operating expenses in
Schedule 320 ave allocated to freight service, Utilizing the indices
of the increases in wages, fuel, health and welfare and materials
developed by applicant and applying them to the expenses allocated to
freight service provides an inecrease in freight service’opefating
expenses of about 11,55 percent as compared to the 11.77 perceﬁt ‘
shown on Table I as the percent increase in the'operating‘expeﬁses‘
listed in Schedule 320,

Although refinements may be made in the methods and calcula-
tions of applicant im arriving at its estimate of the increase in
expenses as of December 31, 1970 as compared with the yeaxr 1969, it is
apparent that there has been an increase of at léast 11 peréent in the
cost of California intrastate freight operations as ovaeéember 31,
1970 as compaxed to the year 1969. If that increase is app}ied to
the 1969 expenses shown In Appendix B the adjusted expénses would be
$116,790,000, and the cperating income at the proposed ratES'would be
a red figure of $1,458,000, This latter figure is 2 conservative‘
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estimate.becanse the 11 pexrcent increase estimate is congervative

and, as earlier stated herein, the revenue estimates axe overstated.
The evidence is sufficient to show that at December 31, 1970 expenmse
levels the California Railroads as a whole would trangport 1969
Califormia intrastate freight traffic at a loss under the proposed
rates, Only the Holton Inter-urban Rallway Compahy, a wholly owned
subsidiary of Southern Pacific, and Sunset Railway Company, jointly
cwned by Southern Pacific and Santa Fe, would conduct such operétibps |
at an operating profit, '

We come now to the arguwments of the parties regarding this
showing made by applicant, Staff assertsthat the separations and
allocations of revenue and expenmse to California intzxastate commerce
are based upon formulae developed by Southern Pacific and provide
figures different from thosc set forth in the quarterly reports and
annual reports filed by the railroads; and that there is mo way,
otber than working alongside the railroad employees and computer
programmers preparing applicant's estimates, to test the validity of
those estimates. It is true that the ievenues shown in the quarterly
reports and the Aonual Reports differ from those shown herein as 1969
California intrastate freight xevenues. The quarterly reports require
that applicant report revemme from baggage and revenue from demurrage -
and from transportation of property between California ?oints of which
a portion iIs in interstate commerce, The 1969 revenues in applicaﬁt‘s
estimates differ from those set forth in the Aﬁnual Reports because
of adjustments to reflect movements between California poiats uader
transit‘privileges which axe portions of interstate movements, That

adjustment resulted from the Commission's findings in Decision

No. 761381 in Application No. 50445. 1In the Annual Report expenses

are allocated on a wileage basis to Callifornia operations pursuant to -
an order of the Commission issued im 1910, which oxder has not been
~15~
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rescinded or modified. For at least the past ten years n°v9“e’
including applicant, the Commission staff or the Commission; has
consldered apportionment of system expenses te Califormia intrastate
operations on a mileage basis to be reasonable.éf The procedures and
allocation methods used by applicant are koown and have evolved from
adwonitions and suggestions from the Commission and from its staff.
In discussing the 1969 Californis intrastate expenses which are the
basis of applicant's showing herein, the Commission im Decision
No, 78022 stated,
"Applicant's witnesses responsible for the separations
and allocations of expenses underwent lengthy cxoss-
examination by the staff., If there are any significant
overstatements of estimates of operating expenses assign-
able to Californla intrastate transportation, such has
not been demonstrated on this record."
Monolith and other protestants called attention to the
Annual Report to stockholders issued by Southern Pacific Cowpany for
the year 1969 and point out that this company reported income from
railway operations of over 115 million dollars and had increased its
dividends and had lasued securities under favorable terms. They
assert that the report to stockkholders show this company to be in a
very healthy condition and not in need of additional earnings. They
also question how Southern Pacific Tramsportation Company and its
wholly owned subsidiaries could have a railway oPerating incdme of
over 115 million dollars for the year 1969 and yet during tEét'same
yeaxr have an operating loss from California intrastaté railwayVOPer4
ations of about 7 million dollars as the estimates in_Tab1e I of
Decision No, 78022 indicate. » | |
Applicant points out that the report to stockholders covers

Southern Pacific Company and comsolidated subsidiary companies and

that some subsidiary railroad companies do mot operate in California.

2/ Yor example,"see Declsfon No. 58226, dated Apzil 7, 1959, in
Application No, 38557; 57 Cal, P,U.C, 117.

-16-
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In its ergument applicant stated that it makes a showing regarding
intrastate operations only because of the insistence of the Commission;
thet watil 1952 the Commission had considered the system results of
the railroads in arriving at its determinations regarding the justi-
fication for proposed rail rate imcreases; that by the very nature

of railroad operations, particulaxly because of lengths of haul and
terminal costs, expenses properly allecated to California intrastate
operations will be proportiomately higher than those allocated to
other railway operations; that it necessarily follows that 1f certain
increases in rates are necessary to provide the railroads with
reasonable earnings with respect to their system operations, those
saxe increases should be applied to Califormiea intrastate. ‘transporta-
tion 1f the latter is to assume a fair share of the‘transPortation
burden. It argued that proceedings of the type. hercin have only
sexved to delay the application of necessary {ncreases to ‘California

intrastate commerce and that Califormia Is the only’jurisdiction
which requires the expensive and'time-consuming gtudies which are

necessary to show the estimated revenues and expenses attributable

to Intrastate transportatioﬁo

It is apparent that the parties are not fully cognizant
of the duties and responsibilities, and the liwmitations thereon, of
the Commission in considering the justification of gemeral increases
in the rates of railroads. On two occasions (52 Cal. P.U.C. 336 &
55 Cal. P.U.C. 293) this Commnissior denied the railroads authority to
make certain increases in rates which had been authorzzed for
interstate commerxce effective as to Califormia intrastate commerce.
In each Instance the Interstate Commerce Commission under powers
conferzed in Section 13(4) of the Interstate Commerce Act found the

California rates to be walawful and stated that it would order the
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increases effective as to California intrastate trangportation unless

the rates were permitted to become effective by this Commission.
(See 53 Cal. P,U.C. 4 & 56 Cal. P.U.C. 90.) The United States Supremwe
Ceurt in Florida v, United States, 282 U.S. 194, discugssed the powers
of the Interstate Commexce Commission under said Section 13(4),

"The authority granted under section 13(4) is...to be

considered in the light of the affirmative duty of the

Commission (I.C.C.) to fix rates and to take other

zrtant steps to maintain an adequate national zrallway
System,

"As intrastate rates and the income from them must play
2 most important part in maintaining such a system, the
effective operation of the Act requires that intrastate
traffic should pay 'a fair proportionate share! of the
cost of maintenance. And if there is interferemce with
the accomplishment of the purpose of the Congress beccuse
of a disparity of intrastate retes as compared with
interstate rates, the Commission is authorized to end
the disparity by directly removing it."

The Interstate Commerce Commission has authorized the
increases sought herein in Ex Parte 265-B and Ex Parte 267-A. It had
the financial conditions of the rail lines as well as the "system"
results of operations of the railroads available to it in arriving
at its determinmation that the increases were necessary.éf In

substance the Supreme Court of the United States has held that it is

&/ We point out heére that the Public ULLlLitles Commission has
actively participated in the railroad freight rate increase
proceedings before the Interstate Commerce Commission for at
least the past tem years, fncluding proceedings in Dockets
Ex Parte 265 and 267. Ouxr participation has been in opposi~
tion to the increases sought by the railroads and the decisions
issued by the Interstate Commerce Commission in those nany

proceedings have not coincided with the positions taken by this
Commission therein. '
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not within oux province to determine and f£ix reasonable earnings for
the railroads that operate in Califormia, It is within our province,
however, to determine whether the rates for the transportation of
property in intrastate commerce in California axe paying in excess of
"a fair proportionate share" of the cost of maintenance of an adequate‘
national railway system, Comparisons of eaxrnmings from California
intrastate transportation with system eaxrnings as well as.comparisons
of California intrastate rates with their interstate counterparts are
material and are the basis of the aforesaid determination. The
development of earnings from Californmia intrastate transportation
necessarily involves separations and allocations of revenues and
expenses. While the results presented by applicant in this proceeding
and in prior procecdings have shown ecarnings from,célifornia
intrastate transportation to be less favorable than earnings from
Ysystem" operations, those results rest upon the separatidns and ‘
allocations procedures utilized by applicant. The Commission has not
vet promulgated rules as to separations of railroad property, xevenues

and expenses where interstate and intrastate'operations are involved

although it notified applicant of its intention to do so in 1951.1/

The Commission staff has notified the Commission and the pértiesjthat
it is now engaged in a study of the operations and accounting of the
rail carriers for the purpose of developing suitable rules for the
separations and allocations of properties, revenues and expenses and
that it is anticipated that said study will be completéd towaxds the
end of 1971, We desire to have the benefit of that study; and ény

L/ in Decision No. 46572, dated Decembexr L8, 1951 in Appiication
No. 32219, 51 Cal. P.U.C, 341, 350,

"In light of this gemeral rule, we hereby place these applicants
upon notice that this Commission will take action with a view
to promulgating rules as to separations of property, revenues
and expenses where interstate and iatrastate opexations are in-
volved and require compliance with such rules when established.™

~]10=~
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other analyses of the separations problem, before comsidering the
validity of applicant's contention that earnings from California
iatrastate transportation necessaxrily will be less £avorable than the
earnings from interstate transportation.

The evidence presented by protestant cement mills was sub-
stantially the same type of evidence they presented in Application
No. 51994, That evidence shows that in the marketing of bulk cement
the mills bave maintained terminals in primary markets and have
utilized rail tramsportation from the mills to the termirals. The
circumstances regarding the marketing and transpo?tation of cement
are related in Decision No. 78022 and need not bé"recited’herein.

The effect of adjustments in truck rates and in rail rates upon the
marketing of cement through terminals was clearly brought out by the
evidence presented by California Portiand Cement Company. It bas a
mill at Creal which is mear Mojave and has had terminals at Sum
Valley, which is in the northern portion of the Los Angeles ai:ea; and
at Carmenita, which is near the Boundary of Los Angeles and Orange
Counties. From Creal the comstructive mileage upon which truck rates
are based is 93 to Sun Valley and 133 to Carmenita. For a petioc} of
time prior to October 10, 1970, the rail rates to Sum Valley andv |
Carmenita were 1l cents and 11 1/2 cents, respectively, and the truck
rates were 17 1/2 cents and 22 1/4 cents, xespectively. The differences

between the rates were 6 1/ 2’ ceni:s and 10 3/4 cents, respectively. |

The rail-truck movement from mill to jobsite through the terminal would

be competitive with the direct truck movement only when the truck
rate from the terminal to jobsite was 6 llé cents or less in the case
of the Sun Valley terminal and 10 3/4 cents in the case of the
Caxmenita terminal., This ‘meant that at that time the rail~truck

- =20~
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movement would be competitive with the direct truck movement to
jobsites within 5 miles of Sun Valley and within 45 miles of
Carmenita.gl On October 10, 1970 the truck rates wexe increased by a
£lat 1 cent per 100 pounds. The differences between the rail tates
and the truck rates from Creal to the termimals increased to 7'1/2
cents in the case of Sun Valley and 11 1/2 cents {in the case of
Carmenita, but because the truck rate from the terminals to jobsites
also increased 1 cent per 100 pounds; thefe was no change in the
competitive relationships between the rail~truck movements and the
direct truck movements, At that time the relationships of the.rail
rates to the truck rates were such that it was less costly to ship
direct by truck only to points in the northwest portion of the Los
Angeles arxea (Paciflic Palisades and north of Beverlylﬂills) and to
points in a stxlp extending gemerally from El Segundo to Exposition
Paxk., Noxth of that strip it was advantageous to ship via the texmin-
al at Sun Valley and to points south of that strip it was generally
advantageous to ship via the terminal at Carmenita,

When the X-265-A increases became effective in December,
1970, pursuant to Decision No. 78022, the combimed rail-truck rate via
Carmenita still provided an advantage (although a lesser ome) for
cement shipments to points south of the aforementioned strip. In the
cagse of the Sun Valley terminal, bowever, it was less costlY'tO ship

to all points in the Los Angeles area via direct truck or via

8/ 'Ihis is not exactly true im all cases because the CIUCK rates
are based upon constructive mileages. Obviously to points
directly intermediate on the highway route between Creal and
Carmenita the mileages from Creal become shorter and the mileages
from Carmenita become longer as the point gets farther from
Carmenita; and, conversely, when Carmenita is intermediate on
a direct truck route to points beyond, the distances to such
points from both Creal and Carmenita increase by the same
amount of miles., The statement in the opinion is for 1llus~
trative purposes. .
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Carmenita., Ingsofar as marketing bulk cement frém Creal into the
Los Angeles Basin area is concermed, rail-truck movements via
Carmenita axe competitive from a rate standpoint only to points
genexally south of a line from El Segundo to Momrovia, To points
north of that line it is less costly to ship by txuck direct fxom
Creal.

The proposed X-267-A imerease will further reduce the arxea
in the Los Angeles Basin in which the rail-truck movement via |
Carmenita will be competitive with direct truck movements from Creal
to points generally south of a line f£rom San Pedro to Duarte.
Increases in rail rates result ia diminishing the radius about a
terminal within which the combined rail-truck rate is competitive
with the rate for truck transportation direct from the milﬂ; The
increases in the truck rates' have not changed the relationskips
because the same rate increase has been equally appliéable‘totthe
combined rail-truck rate and the direct truck rate.

Tae above described situation prevails'gen;rally among the
cement companies that now maintain or have maintained terminals in the

primary maxkets, In some instamces, as in the cagse of Sun Valléy,




the combined rall-truck rate now exceeds the direct truck rate to
points less than one mile from the terminal. In other instances the
radius of the area that can be served out of the terminal without
rate disadvantage has been so reduced that terminal operations are
not economical, Califormia Portland Cement Company ceased its
terminal operations at Sun Valley. Southwestern Portland Cement
Company closed its terminal at Paramount, The manager of traffic
and marketing sexvices for the Cement Division of Kaiser Cement

and Gypsum Corporation has recommended that the company's terminal
at Long Beach be closed, Monolith terminated rail shiémentsrfrom
its plant to a bulk cement terminal at Norwalk. It hag utilized
rail transportation from its plant to team tracks where it transfers
bulk cement to trucys by means of a portable unloading device?known
as a "Cemtote"; however, increases in rail rates'J;minish‘thé"economic

feasibility of such operation at 2 number of points in the Los Angeles
Basin area. |
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The evidence shows that the rail limes have lost cement
traffic as a result of the reduction in the distribution of cement
via terminals operated by the;cement mills. The traffic that has
been lost, as well as the traffic that may be lost if the proposed
increases are made effective, has been or will be diverted to other
forms of transportation. While the rate comparisons that have been
made consider only the minimum rates for transportation of cement
by for-hire caxziers, the principal competition of the rail-truck
movement via a terminal Ls the transportation from the mills via
the proprietary trucks operated by the customers of the cement mills.
Proprietary hauling of cement by customers of cement mills, particu-
larly tramsit mix concrete companies, has been increasing steadily.

Protestants argue that because the proposed inérease in
rail rates on bulk cement will divert traffic from the rail carriers
to other forms of transportation, mainly proprietary trucking, the
increases are not justified ia that (1) the proposed increased rates
will exceed the value of the sexvice, (2) the increases will promote

the excessive use of the highways by the hauling of bulk cement by

9
motor vehicle contrary to the intent of the Highway Carriers Act ™=

and (3) the increase in the participation by motor vebicles in the

transportation of cement will result in increasing the discharge

9/ Section 3502 of the Public Utilities Act states in part,

"It is the further purpose of this chaptex to eliminate,
so far as reasonably possible, the excessive crosshauling
of portland and similar cements which has heretofore
pertained, when they are hauled in a motor vehicle or
notor vehicles loaded substantially to capacity with such
commodity or commodities, since these commodities move in
great volume in vehicles that are loaded substantially to

the permissible gross weight limits provided by the
Vehicle Code."
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of pollutants into the atmosphere contrsary to the intent and purpose
of the Environmental Quality Act of 1970 (Di{éiibn 13 of the Public
Resources Code effective November 23, 1970).

Protestants’ arguments regarding the combined rail-truck
rate, by reason of increases in the rail rates, exceeding' the rates
of highway carriers or other forms of tramsportation were discussed
at some lemgth in Decision No. 78022. The issue here, as it was

thexe, 19 whether under the conditions which have been described the

railroads should be compelled to maintain rail rates at levels such

that the cowbined rates for rail-truck transportation will meet the

10/ Sectiom 21000 of the Public Resources Code states im part,

"(2) Tbe maintenance of ‘a quality envizronment for the
people of this state now and in the future is
a matter of statewlide concexn.”

"(e) Every citizen has a responsibility to coutribute to
the preservation and embancewent of the environment.'

"(g) It is the intent of the Legislature that all agencles
of the state govermment which regulate activities of
private individuals, corporations, and public ageuncies
which are found to affect the quality of the environ-
went, shall regulate such activities so that major
gonsideﬁation is given to preventing environmental

amage,

Section 21001 of the Public Resouxrces Code states in part,

"The Legislature further finds and declares that it is
the policy of the state to:"

"(d) Ensure that the long-term protection of the
eavironment shall be the guiding criteriom in
public decisions."

"(8) Require governmental agencies at all levels to
consider qualitative factors as well as economic
and technical factors and long-term benefits and
costs, in addition to short-term benefits and
costs and to consider altermatives to proposed
actions affecting the environment."
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competition of direct truck rates. It is not 2 matter of the rails

meeting truck competition between points that are at railbead; in

Zact, the rail rates are lower than the minimum rates for bighway

caxriers and probebly leower than the cost of proprietary truck
opexations between railheads. Uhder the provisions of the Public
Utllities Code the railroads way establish ratés to meet existing
competition from other modes of transportation unless such rates
are below out-of-pocket costs and will thereby burden other traffic
Oxr are below the charges of competing carriers or the cost of
transportation which might be incurred through other meﬁns of trans-
portation. There 1is no provisionm under which the rallroads méy be
compelled to meet the charges of comﬁeting carriers or tﬁe cost of
other means of transportation. This record shows that the rail lines
have lost cement traffic as a result of increases in carload com-
modity rates on cement; it shows that if the proposed increases are
authorized the railroads will lose additional cement traﬁfic. The
rates for the transportation of cement are lower than the rates for
commodities gemerally and in particular are lower than the rates for
nonmetallic minerals transported in covered hopper cars.  The rates
on cement from mills to termimals were established at levels above
out-of-pocket costs and below fully allocated costs by the ‘rail
lines in oxder to permit the mills to meet the'tompetition'of othex
wills in the primary markets and in order to meet the compg#ition
from othexr forms of transportation. (See Inv. Reduced Ratgs on

Bulk Cement, 50 Cal. P.U.C. 622.) In view of the substantial

increases in operating costs the loss of traffic which will resulc
from the establishment of the proposed imcreased rates will not
impose an undue burden onm other traffic. With respect to the mattexr

of whether the loss of traffic under the proposed rates or the
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retention of traffic under the present rates will be more beneficial

to the railroads themselves, as we stated in Inv. Reduced Rates on

Bulk Cement, supra, the Commission will not assume the functions

and responsibilities of railroad management.

We doubt that Section 3502 of the Public Utxlities\Act
and The Environmental Quality Act of 1970 apply to the issues here.
The objective of those statutes, insofar as the facts in this case
are concerned;/is the undesirable coffcets upon the public of
the operations of motor trucks engaged in transporting cement in
truckload quantities on the public highways. Assuming argueodo
that a denial of the authority sought herein will curb excessive
use of the highways by motor vehicles hauling cement and tbeteby
will prevent the additional release of harmful emissions of smoke
and gas into our environment, the denfal of the relief sought on
said grounds would result in the railroads bearing the entite f£inan-
cial impact of the cost of curbing, foxr the benefit of the pudblic,
vndesixeble effects caused by operations of their competitors.

The denial of the proposed increases purely upon said grounds would
not be just. When viewed in the light of the evidence herein that
California intrastate rail transportation at the proposed tates'will
not provide Tevenues in excess of operating expenses and that cement
ranks seventh among the commodities in tonnage transported by rail-
.road in California intrastate commexce, the denial of the relief
sought by applicant because of the statutes cited could'well be a

confiscation of property prohibited under the Constftution.,
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In its argument Calaveras Cement Company asserted it is
now paying, and under the proposed increased rates will pay, more
than its fair proportionate share of the increases in rates. Under
the increases that have been authorized by the Intexstate Commerce
Comnission through Ex Parte 265-A, the rate for the transportatios
of bulk cement from Calaveras' mill at Kentucky House to its ter-
minal at San Leandro would be 11 cents instead of the 12 cents rate
published by the railroads pursuant to authority granted in pecision
No. 78002; and under the increases authorized by the Interstate
Commerce Commdssion in Ex Parte 267-A the rate is 12 cents rather
than the rate of 13 cents proposed by applicant herein. There are
two factors that produced the result that the present and the
proposed rate are one cent higher than the rates {fsulting'froQ
iacreases which have been\authorized by the Inter;cate Commcrce‘ ‘
Commission. At the request of cextain cement mills, and upon shcwings
that a flat increase on all cement rates in lieu of a percen:age‘
increase was desirable, and on evidence presen:ed_by Atchison,
Topeka and Santa Fe Railway taat a flat increase of one cent per
100 pounds would provide revenues equivalent to a 6 percent increasc
in the rates on cement, the Commission in Decision No. 77184 autho-
rized the rail lines to increase the rates on cement by one cent
per lOO_pounds in lieu of the 6 percent increase sought by applicant
and which had been authorized by the Interstate Commerce Commission
in Ex Parte 262. Because of the rounding off to the nearest whole
cent in the application of the 5 percent inerease authorized iﬁ
Declsion No. 78022 (X~265-A), the cffective imerease in the aforesaid

ratc was 9.1 percent instecad of 5 percent. As .a result of those two

circumstances the present rate and the proposed rate on bulk cement
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between Kentucky House and San Leandro are one cent higher than
would have resulted had the increases authorized by the Interstate
Commexce Commission, and requested by applicant, beén adopted. The
aforesaid situation, together with its impact upon the distribution
of cement by Calaveras im the San Francisco area market,is discussed
at some length in Decision Né. 78022. . /
Calaveras did not participate in Application No. 51480
which led to Decision No. 77184 and therefore was not one of the
cémert mills that urged a flat increase rather than the percentage
Increase sought by applicantill/ In Application No. 51944 Caléveras
opposed the authoxization of a flat increase rather than & percentage
type increase. The reason for the flat increase was to maintain
nistorical competitive relationships among the mills. The purpose
of maintaining freight rate relationships is to permit the cement
nills to compete in the markets within their respective spheres of
interest. This has been of particular importance in connection
with the competition among the mills in the southern Célifbrnia
market. Calaveras' dire;t competition in the San Francisco Bay area
market includes Kaiser, idgal Cement Company, and Pacific Cement and
Aggregates. Kaiser utilizes rail transpoxtation from its »ill to
points of ultimate destination in the San Francisco Bay area only

Lo serve customers, such as manufacturers of concrete and concrete

1L/ It should be noted in Decision No. 77184 it is stated that
the cement mills wrged a flat increase of 1/2 cent would be
appropriate, and the ome cent increase that was authorized
was based upon 2 finding from evidence presented by Santa
Fe that a one cent increase would provide additional revenues

equivalent to a percentage increase in rates of 6 percent.
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articles, that are located at railhead and utilize bulk cement in
volume. It distributes bulk cement in the Bay area generally by .
truck direct. This record is silent regarding the manner in which
Ideal and Pacific market bulk cement ia the San Francisco area. It
is within our knowledge from prior proceedings that Ideal has a mill
at San Juan Bautista not at railhead and a terminai at Redwood City
where it receives bulk cement by vessel, and that Pacific bas its

will at Davenport se§g7d by Southern Pacific Company and utilizes
zail tramsportation.

It is true that Calaveras is paying charges for rail

transportation of bulk cement from.Kenﬁucky House to San Leandro

{n excess of those which would have been effective had the increases
authorized by this Commission in Decision No. 77184 corrxesponded

to those authorized by the Interstate Commerce Commission in Ex
Parte 262, However, that circumstance also pextalns to the rail
movements by California Portlaad Cement from Creal to Sun Valley
and Carmenita, by American Cement from Oro Grande to Sun‘valley and
Long Beach, by Kaiser from Cushenbuxy to Long Beach, by Mbnglith
from its plant at Monolith to Los Angeles, and by Pacific from
Davenport to the destination it shipped the majority of its rail
shipments in California. In every one of those inmstances the rate
is the same as that from Kentucky House to San Leandro. If Calaveras
is entitled to rate relief on the grounds that it is paying moxe

than its '"fair proportionate share' on transportation from its mill

12/ Exhibit 10 in Application No. 51480, discussed in Decision
No. 77184, shows that during 1969 there were rxail shipments
of bulk cement from Davenport to only four California des-
tinations. Well over ome-half of the tomnage of those rail
shipments was to a single destination and was subjeet to

the same level of rate as that applicable from Kentucky
House to Sanm Leandro. ‘
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to its terminal, the other mills are entitled to the same relief
on the same grounds. It was the testimony of the witnesses for the
cexent mills, however, that the preponderanmce of the bulk cement
‘moving by rail in California intrastate commexrce is from the;mills
to their terminals. If the aforesaid rate were to be-maiqtained at
a level corresponding to those authorized by the Interstate Commerce

| Commission, then other rates which are now lowef.than the gorres-‘
‘ponding rates authorized by the Interstate Commerce Commiséiqn
should be raised, otherwise cement would not "pay its fair ?rdporf
tionace shaxe"'. |

It {s true that Calaveras did not support a flat rate
adjustment in Applicatiom No. 51944 and succeeding.proceedinés;
howevexr, Pacific did support such adjustment and the primary market
for the output of its mill at Davenport is the San Francisco Bay
region. It 4s mot possible from the record to be assured that an
adjustment in the rate from Keatucky House to San Leandrxo would not
result in unjustly discrimimating against Pacific or other mills
in the marketing of bulk cement in the San Framcisco region.

We find that:

L. On June 5, 1970, Pacific Southcoast Freight‘Butéau £iled

Application No. 51944 requesting authority to increase railroad
freight rates on California intrastate traffic by amounts equivalent

to increases authorized by the Interstate Commexrce Commission in
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 an order dated May 27, 1970 in Docket Ex Parte 265 and which
authority had been exercised by the railroads by the publication of
Tariff of Increased Rates and Charges X-265-4A. |

2. Hearings in sald Application No. 51944 were held August 4
thxough 7, 1970 at which Joseph T. Enright and Eugene Rhodes appeared
on behalf of Monolith Portland Cement Company, a protestant. gaid
Joseph T. Enright actively participated at the bearings and at oxal
argument held August 13, 1970 in said proceeding. \

3. On November 4, 1970, the Interstate Commerce Commiésiéd” |
issued an order in Docket Ex Parte 265 authorizing the railroads'
to make effective increases in freight rates not to exceed 6 percent
to be established in lieu of the § percent increase it had authorized
in its order of May 27, 1970. Said authority was exercised by the
railroads with the publication of Tariff of Increased Rates and
Charges X-265-B effective November 20, 1970.

4. On November &4, 1970, the Interstate Commerce Commission
issued an oxder in Docket Ex Parte 267 suspending the operation of
Taxiff of Increased Rates and Charges X-267 which had been filed
by the railroads and ordered an investigation thereof. It fﬁ:ﬁher
ordered that pending said investigation the railroads were autho-
rized to make effective increases in freight rates not to exceed
8 percent over the level of rates it had authorized in it; order
in Docket Ex Parte 265. Said authority was exercised by the rail-
roads by the publication of Tariff of Iacreased Rates and Chargés
X~-267-A effective November 21, 1970.

5. On November 25, 1970, applicant filed the instant appli-
cation for authority to make effective as to California intrastate

traffic Tariff X-267 (which had been suspended‘by the I.C.C.) and
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Tariff X-265-B, together with "Petition for Interim Increase Pending

Holding of Hearings" in which applicant sought authority to make.
effective, prior to hearing, Tariff X-265-B and Tariff X-267-A.
Applicant averred that Lt had sexved a copy of said application and

petition upon “each of the parties appearing in Applicétion No. 51944
and consolidated cases".

6. 1In a letter dated December 3, 1970, on the letterhead of
Monolith Portland Cement Company and signed by E. R. Rhodes, the
Commission was informed that in regard to the Petition for Interim
Increase Pending Holding of Hearings in Application Ne. 52329,
"Monolith protests the gianting of any rate increase withoﬁt‘a
public hearing".

7. On December 15, 1970 applicant filed an amendment to the
application of "Supplemental Petition for Interim Increase Pending
Holding of Hearings'", and on January &, 1971 filed Second Amendment
to Application No. 52329 of "Submission of Exhibit Showing Summary
of Earnings in Support of Proposed Interim Increases'. Cerxrtificates
state that said pleadings "were sent by first-class mail, postage
prepaid, to each of the parties appearing in Application-No.‘Sl944
and consolidated cases'.

8. On December 1, 1970, the Commission {ssued Decision No.
78022 in Application No. 51944 and consolidated cases, and on
December 2, 1970 a copy of said decision was mailed to Joseph T.
Enright, Monolith Portland Cement Company, 606 South Hill Street,
Los Angeles, California 90014, and to Eugene R. Rhodes, Morolith
Portland Cement Company, 3326 San Fernmando Road, Los Angeles 90065.
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9. On January 6, 1971, there was mailed to all parties who

had been sexved with Decision No. 78022 a notice that a prehearing
conference in Application No. 52329 was scheduled for 10:00 a.m.,
Wednesday, January 20, 1971,at San Francisco to give consideration
to, among other things, "(h) Specifylng dates commencing‘February 1,
1971 for hearing'. 4

10. Oun Janwary 13, 1971, the Commission oxdered héarings ia
Case No. 3432 and otber minimum rate investigations consolidated
with proceedings in Application No. 52329, and issued its Decision
No. 78184, herein, denying without prejudice applicant's Petition
for Interim Iacrease Pending Holding of Hearfngs and concluding
that this proceeding should be set for an early hearing. Said
order, decision and a notice that prehearing conference in Appli-
cation No. 52329 and Case No. 5432 (OSH 624) and related matters would
be held Januwary 20, 1971 for the purpose, among_othet things, of:
"(h) Specifying dates commencing February 1, 1971 for hearing',
were sexved upon interested parties, including Joseph T. Enright
and E. R. Rhodes at the addresses stated in Findinngo;'S;

11. Prehearing conference was held January 20, 1971 at San
Francisco at which time, among other things, a schedule of hearings
commencing February 1, 1971 was determined. Joseph T. Enright and
Eugene R. Rhodes atteaded said prebearing conference.

12. Public hearings in Application No. 52329 and Case No. 5432
(OSH 624) and other comsolidated matters commenced February 1, 1971
at San Francisco at which time applicant presented its case in chief
consisting of the prepared testimony of J. H. Lyons (Exhibit 1),
the prepared testimony of Thor H. Sjostrand (Exhibit 2), and
estimates of revenues and expenses (Exhibit 3). Exhibits 1 and 2
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|
were served by applicant January 1L, 1971 upon all parties of recoxd
in Application No. 51944, and Exhibit 3 was mailed to all parxties
of recoxd in Application No. 51944 on January 4,‘1971;

13. Monolith Portland Cement Company presénted its case in
chief at public hearing held February 16, 1971 at Los Angeles.

14. California intrastate transportation of property by rail-
roads at the rates resulting from the proposed increases in Taxiffs
X=-265-B and X-267-A will not provide revenues in excess of the
expenses reasonable and necessary for the conduct of said
transporxtation operations.

15. To the extent that the increases in rates resulting from

the application of Tariffs X-265-B and X-267-A will result in net

opexating revenues from California intrastate railroad operations

by any railroad, such earnings will not be excessive.

16. The proposed rates on bulk cement are substantially lower
than the rates of highway carriers for the transportation of cement
between the same points, and they are lower than the proposed rates
applicable to commodities genexally and lower than the proposed
rates for similax commodities, including nommetallic minerals,
moving in identical t&pes of railrcad equipment.

17. 1In the marketing of cemeﬁt the origins of the traffic
are cement mills at railhead and the destinations ordiparily are
construction jobsites not at railbhead, and the greater portion of
the rail transportation of bulk cement has been from mills to
terminals whexe the commodity is transshipped via txuck to
destination. |

18. By reason of increases in rates authorized by the Commis-

sion in the past year the combined xates for rail transportation
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of bulk cement from mill to terminal and for truck transportation
from terminal to jobsite in many instances have exceeded the rate
for the transportation by highway carrier direct from mill to con-
struction jobsite, an& have exceeded the cost of other means of
transportation, including proprietary carriage,vffom>mill direct to
jobsite. Said circumstance has resulted in mills discontinuing
their terminal operations at a numbex of locations. In such inétances
the movement of bulk ceﬁent has béen diverted from the raillcarfiers.
19. The application of the increases in Taxiffs X-267 to the
rates on bulk cement will result in additional instances whgréin
the combined rates for rail-truck tranmsportation from mill to jobsite
via a terminal will exceed the rate of highway caxriers, or the cost
of other means of tramsportation, for the hauling of bulk cement
from the mill direct to jobsite. 1In such instances, unless there
are ancillary advantages to moving cement through the termiqals, the
traffic will be diverted from the rail carrierél
20. The aforesaid circumstance will not result in the increased
rates on bulk cement being unreasonable,per se,nor w%ll the loss
of cement traffic because of such circumstance necessérily place
an undue burden upon other railroad traffic.
21. The diversion of cement traffic from the xail carriers
may result in greater use of the public highways by motor vehicle
for the tramsportation of portland cement and thereby result in the:
release of additional amounts of smoke and gases into the atmospherxe;
however, the prevention of such circumstance by denial of the
inereases in rail rates sought herein would require the railroads

involuntarily to bear the eatire economic burden of preventing said

undesirable effects caused by the opexations of their competitors

and is not justified.
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22. 7The increases which will result from the application 6f
Tariffs X-265-B and X-267-A, together with the prior increases in
rates, will not unreascnably burden cement as éompared with other
traffic, noxr will the transportation of cement pay in excess of
its fair proportiomate share of the burden of said'general‘increases
in rates. | |

23. The increases in xates that will result from the establish~
wment of Taxiffs of Increased Rates and Charges X-265-B and X-267-A |
have been shown to be justified.

24. The rates and charges of highway common cérriers and other
common carxiers published and maintained on the level of the present
railroad carload rates are insufficient, unreasonable and not jus-
tified by tramsportation conditions to the extent such rates and
charges are both lower than the increased raill carload rates and
below the applicable minimum rates.

We conclude that: ,
1. The assertlons by Monolith Portland Cement Company that

it had not sufficient notice of prehearing conference and of hearing,

and that it had not been afforded opportunity to present its case

are without merit.

2. Applicant should be authorized to establish by appropriate |
supplement to Tariff of Increased Rates and Charge$ X—265-B the
increases in sald tariff provided, however,'that,said-increases
shall not be applied to commodity rates on Sugar beets published
in Pacific Southecast Freight Bureau Tariff 65-N (ICC No. 1726).

3. Applicant should be authorized to establish by appropriate
supplement to Tariff of Inureased Rates and Charges X~-267-A the

increases in saild tariff provxded bhowever, said 1ncreases shall not
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exceed 16 cents per ton on rateé on sugar beets in carloadé set
forth in Pacific Southcoast Freight Bureau Tariff 65-N
(ICC No. 1726).

4. Common carriers maintaining rates based on rail rates
should be authorized and directed to increase those rates'to the
level of the increased rail rates or the level of the otherwise
applicable minimum rates, whichever is the lower.

5. Common carriers maintaining rates based on rail rates
which rail rates have been canceled or changed should be required
to adjust such rates to conform to the changed rail ratec or to the
minimum rates otherwise applicable.

6. Applicant and common carriers should be authorized to
depart from the provisions of Section 460 of the Public Utilities
Code and from the terms and rules of Geaeral Ordexs Nosg’804A and
125 to the extent necessary to establish the increased rates
avthorized or required hereirn. |

7. The record should be kept open for further proceedings.

herein.

INTERIM ORDER

IT XS ORDERED that:

1. Pacific Southcoast Freight Burcau, on behalf of the

carriers listed in Application No. 32329, is authorized to establish

by appropriate supplement to Tariff of Increased Rates and Charges
X=-265-B the increases in rates set forth in saild tariff provided,
however, that said iccreases shall not be applied to commédity rates
oa sugar beets pdbliéhed in Pacific Southcoast Freight Sureau
Taxriff 65-N (ICC No. 1726).
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2. Pacific Southcoast Freight Bureau, on behalf of the
carxiers listed in Application No. 52329, is authoriéed to establish
by appropriate supplement to Tariff of Increased Rates and Charges |
X-267-A the increases in rates set forth in said tariff provided,
however, that said increases shall not cxceed 16 cents per tod‘on
rates on sugar beets in carloads maintained in Pacific Southcoast
Freight Bureau Tariff 65-N (ICC No. 1726). |

3. Tariff publications authorized to be made as a result of
the foregoing authorities shall be £1led not earlier then the
effective date of this oxrdex and may be made effective not earlier
than five days after the effective date hereof on not less than
five days' notice to the Commission and to the public, and said
authorities shall expire unless exercised within sixty days after
the effective date of this order. To the extent that deparéure from

the terms and rules of Generxal Order No. 125 is required to accom-

plish such publications, authoritylfor such departure is hereby
granted, :

4. The authorities set forth above are granted subject to
the express condition that applicant and the carriexs on whose
behalf it is participating'herein will never urge before the Commis-
sion in any proceeding undexr Section 734 of the Public Utilities
Code, or in any other proceeding, that the opinion and ordex herein
constitute 2 finding of fact of the reasonablenmess of any particulax
rate or charge; and that the filing of rates pursuant to the autho-
rity herein granted constitutes an acceptancé by applicant and said
carriers as a consent to this condition.

5. Common carriers maintaining, under outstanding aﬁthoriza-

tion permitting the altermative use of rail rates, rates below the

-39-
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specific minimum rate levels othexwise applicable, ére authorize@

and directed to increase such rates to the level of the rail rates
established pursusat to the authorities granfed in paragraphs 1 and

2 hercof or to the level of the othexwise applicabdble spécific'
winimur rates, whichever 1s lower. To the extent such common
carriers have maintained such rates at differentials above previously
existing rail rates, they are authorized to increase:such rates by
the amounts authorized im paragraphs 1 and 2 hercof provided, however,.
that such inereased rates may not be lower than the rates established
by the rail lines pursuant t§ the authorities granted in parég:aphs‘
1 and 2 hereof, mor higher than the othexrwise applicable mindmun
rates.

6. Common carriers maintaining, under outstanding authoriza-
tion permitting the alternative use of rail rates, rates‘based on
rail rates which have been changed or canceled and which are below
the specific minimum rate levels otherwise applicable, are hereby
directed to increcase such rates to-applicable'miﬁimum.rateflevels
and to abstain from publishing or maintaining in their tariff rates,
charges, rules, regulations and accessorial cha;ges lower in'ﬁolume
or effect than those established in rail tariffs or the applicable
wininum rates, whichever are lower.

7. Tariff publications required or authorized to be made by
common carriers as a result of ordering paragraph 5 hereof may be
made effective not earlier than the f£ifth day aftexr the p@blicafion
by applicant made pursuant to the authorities granted in ordering
paragraphs 1 and 2 hereof, on not less than five days' notice to

the Commission and to the public; and such tariff publications as

are required shall be made effective not ‘later than thirty days

WA
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after the effective date of the tariff publications made by applicant

pursuant to the authorities granted in said ordering,parégraphs
1 and 2.

8. Tariff pubiications required to be made by common cafriers
as 2 result of ordering paragraph 6 hereof, may be made éffective |
not carlier than the effective date of this order on not less than
five days' notice to the Commissfon and to the public and_shéll be
made effective not later than sixty days after the effective date
of this oxdex. |

9. TIn waking tariff publications authorized or required by
ordering paragraphs 5 through 8, inclusive, common carriers are
au:horizedito depart from the terms and rules of General Ordex
No. 80-A, to the extent necessary to comply with said ordering
paragraphs.

10. Applicant and common carriers, in establishing and main~
taining the rates authorized hereinabove, are authorized to depart
from the provisions of Section 460 of the Publie Utilities Code to
the extent necessary to adjust long- and short-haul departurcs now |
maintained under outstanding authorizations; such outstanding autho-
rizations are hereby modified only to the extent necessary to comply
with this order; and schedules containing the rates.publishéd‘under
this authority shall make reference to the prior orders author;zing

long~ aad short-haul departures and to this oxder.
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1l. The record shall remain open for further proceedings

herein.

The effective date of this order shall be twenty days

after the date hereof.
Dated at San Francisco

day of MAY , 1971.

[y

‘q'rcbairman

A ;Y._ 2
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APPENDIX A

LIST OF APPEARANCES

For Applicant: Charles W. Burkett, Jr., W. Harmey Wilson and
Leland E. Butler, Attorneys at Law. .

Protestants: J. Randolph Elliott, Attorney at Law, Willilam T.
Barklie and Hugh M. Flanagsn, for Californis Portland
Cement Company; Joseph T. Enright, Attornmey at Law, and
Eugene R. Rhodes, for Monmolith Portland Cement Company;
Eugene A. Feise, for Calaveras Cement Division of
Flintkote Company; Harvey H. Lowthian, Jr., for Kaiser
Cement and Gypsum Coxporation; William E. Mitze, for
Riverside Division of American Cement Corporation;

George B. Shannon, for Southwestern Portland Cement
Company; E. J. Bertana, for Pacific Cement and Aggregates;
and Jack Cedarblade, by E. J. Bertana, for Rock, Sand &
Gravel Producers Association of Northern Califormis.

Interested Parties: Richard E. Costello’ Attormey at Law,
for Spreckles Sugar Division Amstar Corporation, Union
Sugar Divisfon of Consolidated Foods Corporation, and “
California Beet Growers Association; Thomas B. Kircher}
for Spreckles Sugar Division Amstar Corporation; Kenneth C.
Delaney, for Los Angeles Ares Chamber of Commerce; K. L.
Mallard, for California Hawailan Sugar Company; Arthur D.
Maruna, H. F. Kollmyer and A. D. Poe, Attorney at Law,
£or California Truekin Association; Willigm D. Mayer,
for Camners League of California; James L. Roney, for
Dart Transportation Service; Richard A. Starr, for
Morton Salt Company; and Ralph Hubbard, for California
Farm Bureau Federation.

Commission Staff: B. A. Peeters, Attormey at Law, and A. L.
Gieleghem. |

*Originally a protestant but withdrew the protest.




APPENDIX B

ESTIMATED FREIGHT REVENUES, EXPENSES AND NET RAILWAY OPFRATING INCOME
ATTRIBUTABLE TO CALIPORNIA INTRASTATE TRAFFIC BASED ON THE YEAR 19469
WITH ALLOWANCE FOR APPLICATION OF SOUGHT INTERIM INCREASES
AND EXPENSES AT DECEMBER 31, 1970 LEVEL -

(In Thousards of Dollars)

19691 Revenue  Sought  Revenues 196911}  adjusted Operating Income
Frt.» Rev. Pres. Rates Increases FProp, Rateg Expenses Expenses Proposed Rates

Southern Pacific Transportation ’ , :

Company $65,311 ~ $ 73,032 $6,08) $ 79,112 $ 71,244 $ 79,686 $ (5)
Tne Atchison, Topeka and i

Santa Fo Ratlway Company 20,75 23,486 2,117 25,693 23,303 26,064 ( 461)
Northwestern Pacific Railroad )

Company 3,930 b, 459 LO4 4,863 4,971 5,560 ( 697)
Western Pacific Railroad Company 1,559 1,769 161 1,939 2,262 2,53 ( 600)
Union Pacific Railroad Company 1,556 1,752 U9 1,901 1,737 1,943 . (42)
San Diego and Arizona Eastern '

Railway Company 971 1,101 99 1,200 1,039 1,229 (29)
Sacramento Northern Railway '

Company 107 121 1n 132 bl 158 ( 26)
Sunset Railway Conpany 169 192 17 209 134 150 .59
Central California Traction ' :

Company 83 100 9 109 130 6 (37)
Holton Inter-Urban Failway '

- Company ' 175 199 18 217 Y2 159 58
Tidewater Southern Railway . - B ' . .

Company . 26 29 3 32 35 39 (D
Petaluma and Santa Rosa :

Railroad Company 19 21 2 23 17 .19 4
Visalia Rlectric Railroad Co. 1 1 - . 1 1l 1 -

Total 4,627 $106,262  $9,00 #5332 $105,26 7684 $(2,352)

(Red Figure) i ‘
: (1) From Table I, Deolsion HJ. 78022, dated December 1, 1970, in Applic&tion No.




