Decision No. 78703 " *@%B@EMA&‘ | _.

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Suspension and )
Investigation on the Commission's ;
;

own motion of the tariff sheets
covering the offering of radiotele-
phone services to San Rafael and
Santa Rosa f£iled under Advice
Letter No. 6 by National Communica-
tion Systems, Inc.

Case No. 9097
(Filed August 4, 1970)

Carl B. Hilliard, Jr., Attorney at Law, for
- National Communiéiyions System, Inc., defendant
in Case No. 9137,2/ respondent in Case No. 9097.
Vaughan, Paul & Lyons, by Johm C. Lyons, Attorney
at Law, for Intrastate Radio Telephone Inc. ?
San Francisco, complainant iY Case No. 9137,=
protestant in Case No. 9097.1/
ohn_Paul Fischer, Attorney at Law, of Silver,
Rogsen & Johnson, for Peninsula Radio-Secretf7ial
Sexvice, Inc., protestant in Case Ey. 9097,=
interested party in Case No. 9137.

R. G. Thayer, Attorney at Law and J. D. Quinley, for
the Commission staff. :

Natioval Communications System, Inc. (formerly Delta
Mobile Radio Telephone Co.) filed tariff sheets om July 6, 1970
under its Advice Lettér No. 6, by which it sought to-extend’rédio-
telephone utility (RIU) service, pursuant to Section 1001 6£ the
Public Utilities Code, to the Santa Rosa and San Rafgel areas
formerly served by Redwood Radiotelephone Corporation or Redwood

Radfotelephone Corporation - Marin (hereafter collectively
"Redwood™).

1/ Case No. 9137 (Intrastate Radio Telephone Inc. of San Francisco
vs. National Cormunications System Enc.) was dismissed pursuant
to_stipulation of the parties made at the hearing on Jenuary 6,
1971 (Decision No. 78243, dated Februsry 2, 1971%- Both Intra~
state and Peninsula withdrew their protests to National's Advice
Letter No. 6 at the January 6 hearing, thus leaving National and

ghe ggg?ission staff as the surviving adversary parties in Case
o. -
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Redwood ceased RIU operations on Jume 1, 1970 and its
station authorizations were cancelled by the Federal‘Communications
Commission om Jume 22, 1970. National, by its Advice Letter No. 6,
and a number of existing and prospective RTUs by applicationé for
certificated authority, have sought to replace or expand‘the former
Redwood services in the whole oxr portions of the Sa@ Francisco/
Oakland Metropolitan Area, including peripheral arees in Marin,
Sonbma and Contra Costa Counties. National, originally a party to
eaxrly proceedings deaignod to test public need for temporary services
proposed by scme applicants,z later elected to proceed indepen=-
dently of the application proceedings. The latter have now been
submitted on & consolidated and comparative record, subject to
proposed report procedures (Application No. S1951 of San Francisco
Mobile Telephone Company, Inc. and related.applica;ions).

Nationgi's advice letter tariff filing was protested,

on July 9 and 10, 1970, by two existing RTU applicants in the com-

parative proceeding - Intrastate Radio Telephone, Iné. of San
Francisco and Peninsula Radio Secretarifal Service, Inc. (As noted
in footnote 1, supra, those protests have since been withdrawn.)
The Commission suspended National's proposed tariffs until Decem~
ber 3, 1970 pending public hearing or further ordexr (Order of |
Suspension and Investigation, dated August 4, 1970, Case No. 9097),
and extended the suspension until June 3, 1971, unless othérwisé
thereafter ordered (Decisfon No. 77994, dated December 1, 1970,
Cace No. 9097).

Hearings in Case No. 9097 were held, after due notice, at

San Fratcisco on Janvary 6 and 7, 1971 before Examiner Cregory, and

2/ See Decision No. 77754 (an interim decision), dated Septembér‘zz;
1970, in Case No. 9071, et al.
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the case was submitted subject to receipt of memoranda from the
Commission staff and Nationsl, since filed. National presented a
prima faecle operational and public showing at the hearing, without
rebuttal by other parties present.

This is a somewhat unusual case. Considered in the context
of the number of applicatiocus filed as a result of the Redwood
collapse, National's tariff £iling, under a claim of a statutory
right to extend RIU service to contiguous areas pursuant to Section
1001 of the Public Utilities Code, if valid, would have given that
utility a preemptive right to apply to the FCC for the former ,
Redwood station guthorizations at the same or different locations
in its system, as so extended, without further authority from this
Commigssion. National has made such applications to the Fccfand is
now, with other Bay Area RIUs, under a temporary cease and desist
order to refrain from further pursuit of those applications pehding
resolution of the consolidated and comparative application procegding.
(Decision No. 78159, dated January 5, 1971, Application No. 51591
(Order to Show Cause), and Interim Decision No. 78658, datéd
May 11, 1971). |

The issue in this tariff suspension case is.whethér
Section 1001 of the Code confers on National the right»fo»pursue
the course it has taken, in light of service area criteria or
limitations applicable to National's predecessor, Delta Mobile

Radfo Telephone Co., that appear to require further authorization
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from this Commission for extensions of RIU service beyond the areas

so delimited.

National's bredecessor, Delta Mobile RadiofTelephoge
Co., was the first applicant for a radiotelephone utility cercif%cate
in Californ;g. It proposed to offer a wide area, integrgtgd serviég
extending from Lake Tahoe to Vallejo, in contrast to thgn-knoyn
- operations of protestants to 1ts gpplication which were essentially
local end not interrelated. The application was originally f11e§
July 13, 1960 and was amended on January 4, 1965. It wgé heard
on & comsolidated record with the Commission's general investigation
into the operations of Domestic Public Land Mobile Service ("M;§f
cellaneous Common Carriers” under FCC‘nomenclzture, late: "rad#&

common carriers” and, in Czlifornia, "RIUs").

3/ T"Grandfather" Decision No. 62156, Application No. 42456, Case
No. 6945 (1961), S8 CPUC 756 wherein RTU sexrvice areas were
established according to FCC field strength contours (58 CPUC
at 760). Ordering paragraphs 4 and 6 of that decision provided

for extension of an RIU service territory under the provisions
of Public Utilities Code Section 1001.

Ordering paragraph.2 of the decision designating the area now
served by National comtains lenguage markedly different from.
that of the grandfather case (Delta Mobile Radio Telephone Co.,
Decision No. 70731, Application No. 42456 (1966), 65 CPUC 570

at 5?5), as follows:

"2. In the exercise of the foregoing certificate,
applicant shall not hold itself out as serving,
nor shall it offer to serve, beyond the Limits of
a 37 dbu contour emanating from each of its base
stations used for two-way radio communications nor
beyond a 43 dbu contour from such base stations
used for onme~way signaling service, except upon

the further authorization of this Commission.”
(Emphasis added.)

4/ Deeision No. 62156, suprsa. The 1nvesti§ation was terminagted in
1965 by Decision No. 68951, 64 CPUC 266.
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Several RIU protestants to Delts Mobile's wide area pro-
posal urged that such an operation, extending through 13- Northern
and Central California counties, would dilute their local markets.
The Commission, finding that Delta Mobile's proposal, bg;ause of
1ts integrated mature, would provide a service "different from
and superior to" existing local services, granted the application
"to the extent set forth" in its order (65 CPUC, suprs, at 574-576).
We note that e£ll ordering paragraphs of that decision except the
second (quoted in footnote 3 hereinabove) are of the kind normally
found in a Commission decision granting an application - such as
Delta Mobile's - for a certificate and for suthority to issue stock.

National assexts, on brief, that becauge‘it was and is
"contiguous™ to the San Rafael and Santé Rosalgxeas vacated by
Redwood, and beceuse both Peninsula and Intrastate (ﬁhich alsp
seek to extend their existing RIU services tortﬁose areas -~ Appli-
cations Nos. 51955rand 5l998, réspectively, in the comparétive
proceeding) have withdrawn thelr protests to Advice Letter No. 6,
National's motion to dismiss Case No. 9097, on the ground that the
tariff suspension was premised on the protests, should be granted,
as the original reason for exercise of the Commicsion'’s discretionary

authority (conferred by the last sentence of Section 1001 of the
Code) no longer exists.

Nhti&nal’s position, in substance, is that its status as a
public utility pefmits it to expand its service, pursuant to Section
1001, to contiguous territory not then being served by another like
utility, by <he procedure of £iling an &dvice letter which is sﬁbjeqt
to implementation mexely by 8 Commission mesolurion. Ig protested -

as 1t was here originelly - the Commission can suspend and enter

upon an investigation of the advice letter tariff‘filing pﬁrsﬁant]

“5=




to Section 455 of the Code. Natiomal has cited the footmoted Com-
mission authorities in support of its claim.s

National has also urged, on brief, that the merits of its
evidentiary showing of its financial basis, growth rate and ability
to restore RIU sexrvice to the San Rafael and Sgnta Rosa areas, and
the absence of any rebuttal to that showing, indicate clearly that
National, because of the integrated nature of its operations, can
expand its system profitably and, at the same time, provide both
local communications and wide area service 4in the sought territory.

We may note that because of National's election to dis-
assoclate itself from the comparative applicéﬁion proceeding and to
proceed, instead, on the basis of & claimed statutory right to
expand 1ts service, the merits of its evidentiary showing - though
concededly of a prima facie nature - were mot open to testing by

parties to the comparative proceeding, other than the Commission

staff. As a result, the issue on this record, as we have previously

indicated, 1{s the legal one of whether, in light of the'servicé area
criteria and limitations appeering in ordering paragraph two of
Decision No. 70731, supra, National may now claim the right to
extend sexrvice to the San Rafael and Santa Rosa areas, in the context
of the comperative nature of the proceedings involving those and

other areas, or otherwise, without further authorization by this
Commission.

S/ Tehachapi Cattle Co., et al. vs. Kexrn Island Canal Co., etc.
39 CRC ;E, 87; Ha Valley Telephone Co., 67 CPUC 423, 427;
Southern Pacific go. et a%. vs. San_Francisco - Sacramento
Railway Co., 32 CRC 249, 2543 Yucca weter Co., Ltd., 54 GEUC

525, 527; Gemeral Order No. 96-A, Sec. l.E, New Territory;
R.C.S.. Inc., Advice Letter No. 3, Orange County Radio Service,
Inc., Advice Letter No. 4 and Chalfont Communications, Acdvice

Letter No. 5. The advice letter matters were officially noticed
on the record. R :
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The staff asserts that the purpose of the suspension and
investigation case 18 to determine whether the tariff sheets proposed
by National are unreasonable or unlawful fin any particular, and to
issue any lawful and appropriatelﬁrders in connection therewith.

The staff notes (Memorandum, pﬁ. 2-3), that its basis for objecting
to National's motion to dismiss the case, after withdrgwal of pro-~
tests, was that: (1) as others besides National were seeking to
serve the same areas, the public interest would be better served
by hearing all proposals before detexrmining which of them'éould
best serve the public need; (2) limitations in its predecessor's
certificate (ordering paragraph two, Decisiom No. 70731, supra)
prevented National's texritorial expansion except by further
certificate proceedings; (3) the exemptions claimed by National
under Section 1001 are not applicable in the present fact setting;
and (4) the type of uncertificated expansion claimed by National
appears to be contrary to Commission precedent.

The staff, commenting on the limitations it asserts were
placed by ordering paragraph 2 of Decision No. 70731 on Delta Mobile's.
service area, urges thgt'because‘of the "wide area" coucept pro-
posed by National's pre&ecessor as followed by National here and
the possibility of damage to local operating RIUs within or near
Delta Mbbiie's coverage Area, ic s understahdable that any further
expansion of that territory would be made subject to further cer-
tification proceedings. .

We observe that the FCC's signal strength conmtour criteria
were adopted by the "Grandfather Decision" (Decision No. 62156,
supra), and that the limitations on Delta Mobile's certiffcate
imposed by ordering paragraph two were couched in the language of
signal strength contours, rather than in geographical térma. The

~7-
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theoretical limits of FCC signgl strength contours assume a reli-

ability factor of 907 for signals within contour limits. In practice,
that factor 1s subject to variations due to terrain snd other intex-
ference conditions. As a result - and bearing in mind the FCC's
exclusive jurisdiction over station authorizations and signal
strength criteris - 1t seems to us to be a reasonable conclusion
that the Commission, on the recoxd thqn befonéAit, prohibited Delta
Mobile from holding itcelf out as sexving, or offering to serve,
beyond territory within which 1ts signals, from designated community
base stations, would - gt lesst theoretically - be. congidered to be
90% religble, without further asuthorization for such extension of
service by this Commicsion. We see no reason to- adopt a different
view on the record now before us.

The foregoing.discussion, in.our opinion, is dispositive
of Naticnal's clgim of an unfettered right to extend gervice to the
Sen Refacl and Santg Roca areas under-provisions of Scetion 1001 of
the Public Utilities Code, since these areas are outside the’ limits
of 90% rellable wadio commﬁnica:ion3~service as shown on National's
f1led sexvice map for Vallejo.

The other points advanced by the staff in itc memorahdum,
to which we have. slluded .above, merit 3ome comment. Noting that
the second paragraph of Section 1001 provides thuse exemptiona from
the certification requirements of the first parsgreph of that
section, the staff asserts -that there does not gppear to be any
precedent for interpretation.of Section 1001 to allow an RIU to
obtain an entire-previously designated service .ares (here the former

Redwood Sonoma and Marin County areas centered on Santa Rosa and San
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Rafael), in preference to other RIUs and applicants seeking to serve
the same area.6

The staff, conceding that RTU service areas have sometimes
been extended under Section 1001, mgintains that the instances cited
by National, footnoted earlier, do not resemble the unusual cir- |
cumstances in this case. In a case by case analysis of National's
citations, the staff, in our opinion, has demonstrated their in-
applicability, f£rom a factual standpoint, to the issue presented by
this record. The staff also urges, citing Commission decisions,
that an uncertificated expansion is not in the public interest where
a utility seeks to sexve territory contiguous to its present service
area and other utilities or applicants are serving or seek to serve
the same area;7 National, 4n that comnection, has claimed an
absolute right to expand into former Redwood territory if such
expansion is not disputed by another RIU under the provisions of
Section 1001 (Intrastate's complaint in Case No. 9137 was such a
challenge, but, as noted earlier, it was dismissed by stipulation).

National relies on Richfield Ofl Corp. vs. Public Utilities Commission

(1960), 54 C. 2d 419, cert. denied 364 U.S. 900,5 L. Ed. 24 193."
That case, however, held that a utility could not prevent a non-

utility from sexving a customer of the utility where the nonutil;ty

company had not dedicated its property to public use. Richfield

6/ The three exemptions from certification provided by Section 1001
state that a utility without further certification may extend
sexvice (1) within texritory im which 1t has already lawfully
commenced operations; (2) to contiguous territory not theretofore
served by & public utility of like character (this is the exemnp~-
tion claimed by National); and (3) within or to territory al-

ready served by it, necessary in the ordinary course of its
business.

1/ Clara St. Warer Co. vs. Park Water Co., 48 CPUC 154; Pacific

Lelephone vs. General Telephone, 5/ CEUC 562 at 567; Application
of George W. Smith, 67 CPUC 1l6.
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does not aid éither National or us in resolving National's claim
of an "absolute'righﬁ" to expand.

Finglly, the staff urges that it is the Commiséion’s duty
to consider, from épplications properly filed before 1t, "yhat
sexvice or services wouid be in the greatest public interest."
(Memo., p. $.) . National's election to proceed by its advice
letter tariff £1ling, instead of subjecting its proposal to the
rigors of a comparative hearing with other applicahts, has fore-
closed the Commission, the staff asserts, from détermining whether
its proposal, from the standpoint of the public interest, is as
meritorious as National claims. A

The Commission, upon consideration of the evidence and
argument in this proceeding, finds that:

1. Natiemal CommuﬁicétionsvSystem, Inc., respondent herein,

on July 6, 1870 filed its Adﬁiée Letter No. 6 together with proposed

taxriff sheets by whiéﬁ it sought to extend radiotelephone utility

sexvice to the Santa Ros& and San Rafael éreés served by Redwood
Radiotelephoné Corporatioﬁ or Rédwood Radiotelephone Corpoxration =
Marin prior to Jﬁne 1, 1970.

2. Duriﬁg the period from June 9 to November 6, 1970 seven
existing or prospective radiotelephone utilities in the San Francisco/
Oakland Metropolitan Area and nearby communities £iled applications
with this Commission for certificated authority to replace or expand
the former Redwood services in said arca, including the Santa Rosa
and San Rafael areas. One of said applications, No. 52021 (Wailey),

was voluntarily withdrawm prior to commencement, on December 8, 1970,

8/ ICS vs. Moore (1965), 13 FCC 2d 65 (as modified by Supplemental
Declsicn of the Hearimg Examiner, FCC 63 D~10 released Febru-

ary 8, 1968; Imperial Comstant (1966), 66 CPUC 145; Delta Mobile
Radiotelephone %15665, 65 CPUC 570, supra.

=10~




C. 9097 ns

of comparative hearings on a consolidated record on the remaining
six applications. Said applications were submitted for decision
on April 6, 1971, subject to proposed report procedures to be
taken priof to final decision thereof (Rules of Practice and Pro-
cedure, Rules 69-72).

3. The Commission on August 4, 1970 suspended the effective-
ness of sald proposed tariff sheets filed under Netiomal's said
Advice Letter No. 6 and oxrdered an investigation thereof to determine
whether said tariff sheets were unreasonable or unlawful in any
paxticular and to issue any lawful and appropriate orders in con-
nection therewith (Case No. 9097 herein). Said suspension, ori-
ginally effective until December 10, 1970, has been extended by
further oxder to and including Jume 3, 1971. Said Case No. 9097,
after hearings duly noticed and held on January 6 and 7, 1971, was

submitted for decision with the £iling of National's Closing Brief
on Februaxry 16, 1971. '

4. The Commission, by Decision No. 70731, dated May 17,
1866, in Applicetion No. 42456 (65 CPUC 570), granted to Delta
Mobile Radio Telephone Co., predecessor of National Communications
System, Inc., a certificate of public convenience and necessity to
construct base station radio equipment in several designated Noxrthern
and Central Californis communities and to provide radiotelephbone
vtility sexvice thercfrom. Nat;pnal, in the instant ptoceeding,
relies upon said Decision No. 70731 as the source of its present
cextificated operating rights.

5. Ordering paragraph two (2) of said Decision No. 70731
provides that the applicant (Delta Mobile) "shall not holq itself
out as sexrving, nor shall it offer to serve, beyond the limits of

a 37 dbu contour emanating from each of its base stations used for
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two-way radio communications nor beyond a 43 dbu contour from sueh
base stations used for one-way signaling service, except upon the
further authorization of this Commission.” (65 CPUC at 575.) Said
Decision No. 70731 and said ordering paragraph two thereof have
been at all times since their effective date and are now in full
force and effect.

6. The areas of Santa Rosa and San Rafael to which National
sceks to extend service by its proposed tariff filings under Advice
Letter No. 6, are outside the limits of 90% reliable radio communi-
cations service contemplated by the signal strength contours
described in ordering paragraph two (2) of said Deoision‘No. 70731.

7. Section 1001 of the Public Utilities Code provides, among
other exemptions from the requirements of that section, that a
utility, without further certification, may extend‘";.. into terri-~
toxy either within or without a city or eity and-county'eontiguous
to its ... line, plant, or system, and not theretofore sefﬁed by &
public utility of like character ..." Said Santa Rosa and San
Rafgel areas to which National seeks to eﬁtend‘service‘were_served,
immediately prior to Jume 1, 1970, by public utilities of 1ike
character, namely, the Redwood companies heretofore mentioned;

8. It is unreasonable, and contrary to the public interest,
to apply the concept of contiguity 4n the aforesaid exemption&
provision of Section 1001 to the entire previously designated Santa
Rosa and San Rafael service areas of the Redwood companies, in the
context of the aforementioned comparative applicationsAwhich in
addition to National's Advice Letter No. 6, seek to serve those areas.

The Commission, therefore, concludes that-National's

tarlff Ziling under Advice Letter No. 6 should be nulliffed.

{




IT IS HEREBY ORDERED that the proposed tariff sheets
filed July 6, 1970 by National Commumicatioms System, Imc. under
its Advice Letter No. 6 are nullified and the investigation herein,
Case No. 9097, is discontinued.

The effective date of this order shal1 be ten days éfter
the date hereof.

Dated at Soxn Francisco » California, this

day of 2 MAY » 1971.
Wﬂ/&w//
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