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Decision No. 79095 , ’ .
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA.

A, J. S. AUTO PARTS, INC., a
California corporation, ‘

Complainant,
Case No. 9143
vS. , y
PACIFIC TELERHONE COMPANY, (Filed October 30, 1970)
2 California corporation,

Defendant.

Philip Gowdon, Attoxmey at Law,
tor complainant,

Richard Siegfried, Attormey at
Law, for detendant.

OPINION

Complainant alleges that defendant made an error in a
quarter-page advertisement placed by complainant in defendant's”
November 1969 Orange County yellow page dircctory. Complainant
asks general demages in the azmount of $10,000. Defendant denies
that it made an error and asserts that in any case its tariff
limits its liability to the amount of the charges for the adver-
tisement.2/ The case was heard and submitted on February 9, 1971,
before Examiner Robert Barmett at los Angeles.

1/ "In case of the omission of 2 part of or other error in an
advertisement, the extent of the Usility's c¢redit allowanmce
shall be 2 pro rata abatczent of the chorge in such a degrees
as the error or omission chall affecer the entire advertisement
which may amount to abatement of the entire charge and in case
of the omission of an entire advertiscment, the extent of the
Utility's credit allowance shall be an shatement of the entire
charge." Defendant's Sechedule Cal.P.U.C. No. 40-T, 1lth
Revised Sheet 5, Special Condition 10.
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After the case was called, but prior to the taking of
evidence, the presiding examiner informed complainant that the
Commission did not have jurisdiction to award gemeral damages
(Schumacher v. P.T.&T. (1965) 54 CPUC 295). The examiner
offered to suspend proceedings in this matter while complainant
pursued its remedy, if any, in an appropriate forum. As an
alternative the examiner informed complainant that it could
proceed before the Commission, but the Commission could award
o more than an abatement of charges for the advertisement for
one year. The charge for complainant's advertisement was $125

a month. Complainant elected to go forward before the
Coumission.

The advertisement in question is set out in Appendix A
No. 2. The portion of the advertisement that complainent asserts.
was omitted Is shown Iin Appendix A No. 1. The principal differ-

ence between No. 1 and No. 2 is the letters "AJS" in No. 1 which
were omlitted from No. 2. Complainant asserts that the advertising
copy it submitted to defendant included the letters "AJS':
defendant asserts that the letters "AJS" were mst on the original
copy submitted to defemdant, but were submitted to defendant

after the closing date of the Orange County telephone directory.
Complainant asserts that there were other minor dlscrepancies in
the ad, e.g., the lettering in "forelign car parts' on the copy
that complainant submitted to defendant is different from the
lettering "foreign car parts” in the ad as published. In our

discussion we will refer to the drawing with the words "foreign
car parts' as a tower.
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Complainant's secretary testified as follows:
Couplainant has been doing business with defendant for ovexr 15
years. Since 1966 complainent has advertised in defendant's

lhambra yellow page book feor its automobile parts supply
business, Early in 1969, complainant purchased some stores in
Orange County as part of an expansion program. Up to this point,
all advertising dome by complainant in the yellow pages was done
under the name of "Foreign Car Parts' or "Foreign Car Parts Co.”
After starting business in Orange County complainant decided to
change its name to "AJS Foreign Car Parts." As part of its
campaign it decided to put the "AJS" in its yellow page advex-
tising. On August 15, 1969, when complainant and defendant
entered into thelr yellow page advertising éontract, complainant
did rot have the necessary artwork for defendant to develop the
ad. Therefore, defendant’'s salesman returned the next day to
pick up the artwork. Omn August 16, 1969, among other material
given to defendant, was an art board plcture of a tower with a
gendarme (Exhibit 1). There was no writing ox letters on the
picture, but on a transparent tissue covering the picture there
is an irk-marked "X" over the tower with the statement written
on the transparency ''use mew art (enclosed) in place of this
logo." Also, at this time the salesman received the drawing of
the tower with the letters "AJS" as set forth in Appendix A Po. 1
(Exhibit 2). On Exhibit 2 are the words "use this art in place
of art on Board - reduce to £it layout.” In eaxly October 1969
complainant received the proof of its ad from defendant and

immediately saw that the ad was not as complainant prescribed.
 Complainant, on October 9, 1969, returned the proof with
corrections. This was received by defendant on October 10.
/The closing date for chanmges in the Orange County book was .
October 7, 1969, so the changes requested by complainant wexe
not made./ This same ad was to appear in the Alhambra yellow.
page book /which closed after October 10, 1969/ and the changes
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were made in that book. The Alhambra book had the ad as com~
plainant prescribed. The ad as printed in the Orange County
book has no value to complainant, and is detrimental because
it gives complainant a bad image. "It's like as if we are
inefficient. We have been trying to promote that logo, you
know, AJS Forelgn Car Parts, and we have dome all of our
signs to show this logo the correct way, and we have made
new stationery, new business cards, everything.'

Defendant's salesman who took the order testlfied
as follows: Complainant signed a yellow page advertising
contract on August 15, 1969. On Avgust 16 he picked up the
artwork from complainant, but the tower set forth in
Appendix A No. 1 was not among the documents received. He
could not remember whether there was a transparency over the
picture of the tower and gendarme. He said that he first saw
a copy of the tower shown in Appendix A No. 1 sometime in
wid-October 1969. He saw it in time te change the ad for the
Alhambrz book, but since the Orange County book was at the
printer's, it could not be changed.

Another witness for defendant testified that in his
opinion the error, if the fault of defendant, did not cause
any damage to complainant., He said that "based on national
and local usage studies, we know how people use the yellow
pages. They use the yellow pages like you and I, basically
in two ways: either they are going into the directory looking
for 2 specific busimess fiwm, a business firm that they know,
or they tum into the directory looking for a mew source of
supply or of sexvice. Now the person that turms into the
directory looking for a specific business firm, they already
koow the name. We are very reluctamt to adnit this. Some
of these people even look in the alphabetical directory.
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Even when they lock in the yellow pages, we are iaclined to
think possibly, as often as not, they look in the alphabetical
column rather than the display ads. They know gpecifically
the firm by'name that Cthey want, and its just plain easier to
find it normally in the alphabetical coiumn than it 1is in the
ad. Now the other way people use the yellow pages is to find
any business firm. They just want a new source of supply or
sexvice. They just want to find somebody that will sell them
what they need to buy. ring the period in question, com-
plainant's firm was doing business with the public in the name
'Foreign Car Parts.' He was correctly listed as such, with his
correct locations and telephone numbers, in Orange County's
white and yellow pages and his name was coxxectly shown in <he
advertisement being comnsidered today." The witmess said thatv
he investigated all of defendant's directoxy records relating
to complainant. He found that "ecomplainant had been advertising
with Pacific Company in our Alhambra directory since 1966 ~ show
the firmm's name, the main listing, to be 'Foreign Car Parts,’
with no referemce to, or additiowal listing for, 'AJS Fcreign
Car Parts.' 1In the 1969 issue of the four alphabetical
directories wherein we find complainant listed, specifically
Pacific's Northeasternm and Orange County, and General's Pomona
and Downey directories; and in the eight classified directories
encompassed by these four alphabetical directories, complainaﬁt
listed himself as 'Foreign Car Parts' with no listing for ‘AJS
Foreign Car Parts.' In addition, when complainant had applied
for telephone service at the four locations which he acquired
in Orange County, the application for service cards all showed
the main listing to be 'Foreign Car Parts' with no additional
listing for 'AJS Foreign Car Parts.' A letter which we received
from complainant on August 19, 1969, showed a letterhesd of
"Foreign Car Parts' with no mention or reference to 'AJS.'"
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There are two issues Iin this case: (1) did defendant
err in omitting part of complainant’s advertiscament?; and (2) if
0, did the omission affect the advertisemant? We find that
defendant did make an error of omission, but that the omissicn
did not affect the entire advertisement, or any part of it.

Complainant's secwetary testified that she gave a
copy of the tower with the proper lettering on it to defendant's
salesman on August 16, 1969; defendant's salesman cenies receiving
this on that date. However, the secretary also testified that
she gave a picture of the tower with no letterinz but with the
gendarme beside it (Exhibit 1) to defendant's saiesman on
August 16, 1969, which defendant's salesmarn admits receiving.
This picture has a tissue transparency on its face which shows
the tower crossed out and the words "use new art (enclosed) 1ia
piace of this logo." Defendant's salesman stated that he does
not remember seeing that transparency, but he said that artwork
such as Exhibit 1 usually comes with a transparency over it.

We are persuaded by complainant's evidance that the
tower with the lettering, as set forth in Appendix A No. 1, was.
given to defendant on August 16, 1962, and that defendant erxred
in omitting the letters "AJS" £rom complainant’'s ad. Even if
we wexe to doubt that complaimant's secretary gave the omitted
artwork to deferdant on August 16, 1969, we do mot doubt that
she gave the bicture of the tower with no lettering but with
the geﬁdarme beside it to defendant on August 16, 1969. This
picture had a tissue transparency cover with the tower crossed
out and the writing on i1, "use new art (emnclosed) in place of
this logo.”" That transparency itself should have put defendant
on notice that something was out of order and that further
inquiry should be made. We do mot believe that complainant




prepared the tower ad (Appendix A No. 1) and 2ltexred the tissue
transparency on the tower and gendaxme picture after recelving
the ad proofs in QOctobexr 1969.

Nevertheless, not only does defendant's testimony
persuade us that complsinant suffered no detriment from the
omission, but our observation of the ads as juxtaposed in
Appendix A leads us to the same conclusion. We have given
weight to the fact that cbmplainant did not use the letters
"AJS" in its application for advertising in the 1969 Orange
County yellow pages, and especially that no request was made
to have the letters "AJS' appear in any alphabetical listing,
white pages ox yellow pages, in the 1969 Orange County direc~
torles. Complaimant has not sustained any camage within the
neaning of the tariff and the complaint should be denied.

Findings of Fact .

1. Om Auvgust 16, 1969, complainant gave to defendant
artwork depleting a tcwer with no lettering but with a gendarme
beside 1t. This picture had a tissue transparency cover with
the tower crossed out and the writing om it, "use new art
(enclosed) in place of this loge.”" That transparency itself
should have put defendant on notice that something was out of
order and that further inquiry should be made.

2. Defendant published complainant's ad substentially
as complainant wanted it in the Orange County yellow page book,
except that defendant omitted to place the letters "AJS"” in the
tower portion of complainant's ad.

3. Complainant did not use the letters "AJS" in any

alphabetical listing in defendant's 1969 Orange County yellow:
page or white page directories. '
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4. The omission described in Finding No. 2 did mot affect
the entire advertisement, or any part of it, and complainant has
not been damaged.

The Commission concludes that the cbcnplaint should be
denied. -

IT 1S ORDERED that the complaint is denied.
The effective date of this order shall be twenty days
after the date hereof.

Dated at San Franciscp, /), Califormia,
this E i day of /] ,6L1h36¢f

-
~
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Gommissloners
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