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79561 Decision No. ______ _ 

BEFORE TRE PUBLIC 'L'"'!'n.!J:IES COMMISSION OF 'I'1::E: S'X/' .. TE 0'; CALIFORNIA 

Investiga'tion on the Co~issj.on f s O"'tm 
motion to de'terminc the ::Z~asi~;)i1ity 
of amending or rev~.sins Gcnc:;:,,;l OrGer 
No. 103 by inclusion th~=ein of p:o-
visions rela'ting to fire protection 
standards and services :0 be cffered 
by Public Utility Water Corporations 
or in promulgating other general 
orders, rules, directives or regula-
tions relating to fire protection 
standards and services. 

Case No. 9263 
(Filed August 24~ 1971) 

Lyle G. Iebell, for Aleo Water Service; Charles C. 
C~rr, tor Broadview Terrace Water Co.; A. K. 
FUrrer, for California-American Water COmpany; 
loss Wor~~n, for California-Pacific Utilities 
~ompClny; J~-;>tha A. Wade, Jr., and Q.~ G .. 
Ferg:;son, ::or califol.-nia Water Se~.r1ce Company; 
MCCutcheon, Doyle, B=own, and Enerson, by 
Ronald F=iend, Attorney at Law, for ca:ifo::nia 
~ater Service Company and San Jose Water Works; 
Homer H. RIde, for Campbell W~ter Co.; A.!,. 
ATiderson, or Cobb Mountain Wate= Company; 
~arlton J. Peterson, for Diamond Bor W4ter Co.; 
~ .. MarvUl 13~ewer, for Domin~uez Wa:er Corp.; 
'Fra.ncis R. }'err.::;r.o, for Kavagnagh Vi~ta Water 
'C'o .. ; j'O~nh s. ~lert 7 Jr ._, AttOrtl.:!Y at taw, 
for Pac~ ~c Gas and Electric Company; Willi~m s. 
~OOk, for Park Water Co. and Vendenburg !Jtili~ics 
0.; John E .. Skelton, Attorney at lrlw, for S:ln 

Gabriel Valley Wa~er Company; R. M .. Ritchey~ Jr .. , 
for San Jose Water Works; R. E. WoodbUry, R0'5ere U C2.~al1 and L. C"tlr5:r:tia.n")..auck, X:torneys at 

M, for Southern car1~orn~a saison Company; 
Charles 1. Stuar~~ for Southe~ California Water 
~ompAny; Wnlker Hannon, fo= Subu=b~n Water Systc=s; 
Harold R. Far%', £or Tahoe Park W~ter Co.; and t rtlia Wright Bertillio'l:t for Wright Rar.cb. W:;!ter 
ystem; respondents. 

Brron R .. Chaney, for california Firc Chiefs Assoei:ltio:J.; 
P. S. Blair and Car! l.o':ldon, for Ca--michael Fir.e 
Protection District; Brobeck, P~leger & Harrison, 
by Robert N.. Low:;:y, Attorney at Law, for California. 
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Water Association; David H .. Ru~ttorney 
at l.aw, for City of jackSon; ..JO • D. Maharg, 
County Counsel, by Douglas V. Hart, Deputy 
County Counsel, for e~ty of LOS Angeles; 
William L. Eichenber~, for County of Tulare; 
Reginald E. Moorby, or Fire Chiefs 
Department, League of california Cities; £:!;:1 
M. DO"Ans, for Orange County :Fire Protection 
is"epartment; Raymond H.. Banke.; for 'tulare 
County Fire Department and lifornia Rural 
Fire Association; interested parties. 

Cyril M. Saroyan, J .. tto:rney at Law, and Parke I. •. 
Boneysteele, for the Commission srzff. 

OPINION .... _--....-,-- .... 
On June 22, 1971 Assembly Concurrent Resclution No. 146 was 

introduced at the 1971 Regular Session of the California Legislature. 
The resolved clauses of this resolution read as follows: 

"Resolved by the Assembly of the State of California, 
the Senate thereof concurrin~, Tha't 'the Public 
Utilities COmmission of the ~tate of california is 
requested to study the subject of requiring that 
water corporations under it s ju:isdiction be required 
to undertake a program of constructing and maintaining 
adequate fire protection systems, inel~ding the 
installation of an adequate neework of hydran~s ~d 
the maintenance of sufficient Rressure and the avail-
ability of adequate reserves of water to meet emer-
gency situations in accordance with the standards of 
fire grading and :cating bureaus in this State, and 
to reeommena necessary adjusements to ~he rate struc-
tures of such water corporations to pe~t such ex-
tensions and improvements -::0 their systems; and be 
it further 
'~eso1ved, That the commission is requested to repo~t 
to the Legislature on its findL~gs and recommendations 
on the subject of this resolution on or oefo~e the 
fifth calen&.r day of the 1972 Regular Session; and 
be it furthe: 

''Resolved, 'Xhat the Chief Clerk of the Assembly trans-
mit a copy of this resolution to the Public Utilities 
Commission. rf 

• 

Assembly Concurrent Resolution No .. l46 was enacted. by the Legislature 
on November 24, 1971. 
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On August 24, 1971, the Commission issued the Order 
Instituting Investigation herein. The order provided: 

rl ••• that an investigation on the Ccrmnission f s own 
motion be and is hereby instituted into the oper-
ations and service of all public utility water 
corporations under the jurisdiction of this 
Commission, which are hereafter termed respondents, 
for the purposes of inquiring into the feasibilit~ 
of implementing and making available any or all of 
the matters hereinafter referred to, whether 
through amendment or revis ion of presently exist-
ing Commission General Order No. 103 or by promul-
gating other general orders, rules, direct:Lves, or 
regulations to achieve said purposes ..... " 

The Commission further ordered: 
" ••• that said investigation proceed in two phtlses as 
follows: 

"?base l. Hearing be initially held to deter-
mine whether the Commission has jurisdiction 
under presently existing statutes to promul-
gate rules and regulations setting s't8n dards 
for adequate fire protection service to be 
furnished by water utilities under the 
Coumissionfs jurisdiction. If, after hear-
ing, it is found tMt jurisdiction is lack-
ing in this matter, it shall so appr1se the 
California. Legis lature so that necessary 
legislation may be enacted~ if so desired by 
the Legislature, which will require adequate 
fire protection services by water utilities 
as aforesaid. 

HPhase 2.. If the Commission does assert juris-
diction in this matter, further hearings will 
be undertaken for the purpose of adducing 
evidence and developing a record which will 
assist the Commission in formulating appro-
:priate rules to effec'C'Wttc the requirement 
that proper andadequa'Ce fire protection ser-
vice be provided at just and reasonable rates 
by water utilities." 

Public hearing on Phase 1 of the investigation herein was 
held before Commissioner Holmes and Examiners Catey and Cline in 
San Francisco on September 22, 1971. 
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At the hearing statements were made by representatives of 
the Commission staff, california Water Assoeiation, San Jose Water 
Works, the City of Jackson 1 and Southern California Edison Company .. 
Phase 1 was taken under submission on October 20, 1971, the date for 
the filing of concurrent briefs. Briefs were filed by representatives 
of the Commission staff, Pacific Gas and Electric Company, San Gabriel 
Valley Water Company, California. Water Association, California Fire 
Chief's Association and the County of Los Angeles .. 

All parties agreed that the Commission has jurisdiction to 
establish standards of fire proteetion services for those publie 
utility water corporations which have dedicated service for fire pro-
tection .. 

'the representative for the City of Jackson, however, urged 
that the Commission determine that it should not mve jurisdiction to 
establish standards of fire protection services because of the legal 
requirements that the Commission give consideration to the ecooomie 
feasibility of the standards which it would establish. Further, this 
party was of the optnion that standards which are established by the 
Comx:n.ssion would be those whieh are best for the State .as 3 whole and 
would not meet the requirements of the smaller c~Tn1ties such as 
the City of Jackson. He stated that eaeh city should be permitted to 
establish those fire protection rules whieh are necessary for the 
safety of its people. 

The ca.liforn:La Water Associa.tion and the respendent water 
corporations which participated in the proeeeding recommend that the 
Commission report to the legislature that it appears desirable and in 
the pUDlic interest that public utility water corporations be granted 
immunity from liability for failure to provide adequate fire protee-
tion service similar to the immunity now provided to public water 
service agencies pursuant to Sections 850, 850.2 and 850.4 of tbe 
Government Code, which provide as follows: 
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"850. Neither a public entity nor a public 
employee is liable for failure to establish 
a fire department or otherwise to provide 
fire protection service. 

"850.2. Neither a public entity that has under-
taken to provide fire protection service, nor 
an employee of such a public entit~, is liable 
for any injury resulting from the failure to 
provide or mainta.in suf£:teie:.lt personnel, 
equipment or ot~r fire protection facilities. 

"850.4. Neither a public entity, nor a public 
ecployee acting in the scope of his employ-
ment, is liable for any injury resultinS from 
~he condition of fire protection or fire fight-
~ng equipment or facilities or, except as pro-
vi~ed in Article 1 (commencing with Section 
17000) of Chapter 1 of Division 9 of the 
Vehicle Code, for any injury caused in fighting 
fire." 

In Reieck and Moran v. City of Modesto (1966), 64 c. 2d 
229,the court relied upon the above sections of the Government Code 
in concluding that the City of MOdesto was not liable to a property 
owner whose .property was damaged by fire due to lack of water from 
a city-o~~ed water supply. 

In its brief Califoxnia Water Association pointed out tb:lt 
when public utility water companies provide water and facilieies for 
fire protection similar to those provided by municipalities and 
other public agencies~ the water companies are perfor.min& a service 
in the nature of a gove1:nmental function, Niehaus Bros .. Co. v. Contra 
Costa Water Co. (1911) ~ lS9 cal. 305. This party contends that in 
fairness, public utiliey water companies providing such service are 
entitled to stmilar protection from liability. Such protection 
would encourage water utilities to increase the availability of fire 
protection capacity. Also such obligations would be assumed free of 
the added costs for ~surance and reserves which would otherwise be 
necessary if such increased burdens were to be accompanied by a 
substantial increase fn potential liability for damages. 
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The california Water Association recommends t~t public 
utility water companies be granted ~ity from liability by the 
legislature through the addition of Section 774 to the Public Utilities 
Code read~ng substantially as follows: 

"§ 774. Neither a public utility watc= corporation 
subject to the jurisdiction of the Public Utilities 
Commission that has undertaken to ~rovide fire pro-
tection service, nor an employee of any such~blic 
utility, is liable for any injury reSUlting fr.o~ 
the £ail\1rc to provide or maintain ade~uate ~1ater 
supply, water pressure, equipment or other fire 
protection service or facilities; provided, however, 
that nothing herein cont~ined shall~rec~~dc the 
Public Utilities Commission from en:orcing its rules 
and regulations governing the proviSion 0': mainten-
ance of such service or facilities or from imposing 
penalties provided by law for any' failure to comply 
with such rules .and regulations.· f 

In its brief the Commission staff revi~~ed the recent Cou=t 
of Appeal deciSion i:l. California Water and Tcl£Phone egmpany et a1. 
v. The County of Los Angeles et al. (1967) 253 c~ A. 2d 16, which 
the staff asserts gives the Commission 3u~hority to promulgate rules 
and :regulations relative to standards for ~dequate fire protection 
service to be furnished by water utilities under the CommiSSion's 
jurisdiction. 

In that proceeding ~ction was brought by certain water 
utilities and the california Wate= Association to test the consti~ 
tuticnality of a Los Angeles County water ordinance ~elating to fire 
protectiorl standards and service insofar as it related to invcs'tor-
owned water utilities. The Court of Appeal, ide at 2S, declared: 

" • •• If the local legislation cO:'lflicts with general 
law or is a matter of state-wide r~ther than 
ctrictly local concern, the Wate~ Ordinance ~s 
void whether or not the general law tot~lly 
occupies the 'field; however defined. 

"The Water Ordinance as spplied to the respo:dents 
conflicts with the general lzw and relates. to 
matters which are of state~iCe r~ther than local 
concern .. " 
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In support of this conclusion the Court of Appeals reviewed 
Section 23 of Article XII of the california Constitution and the 
applicable sections of the Public Utilities Code_ (Id. at 28-31) 

" ••• Section 23 of article XII of the California 
Constitution provides in part that the Railroad 
Commission (now the Public Utilities Commission) 
'shall have and exercise such power ~.d juris-
diction to supervise and regulate public utilities ••• 
or services rendered by public utilities as shall 
be conferred upon it by the Legislature, and the 
right of the Legislature to confer powers upon the 
Railroad Commission respecting public utilities is 
hereby declared to be plenary and to be unlimited 
by any provision of this Constit:ution. From and 
after the passage by the ~egislature of laws con-
ferring powers upon the Railroad Commission respect-
ing public utilities, all powers respecting such 
public utilities vested in boards of supervisors ••• 
or other governing bodies of the serveral counties ••• 
shall cease so far as such powers shall conflict 
with the powers so corJ:erred upon the Railroad 
COU'lmission; provided, however, that this section 
shall not affect such pO~1ers of control over public 
utilities as relate to the maicing and enforcement 
of local, police, sanitary and other regulations ••• 
vested tn any city and county or incorporated city 
or town as> at an election ••• , a :3jority of the 
qualified electors ••• shall vote to ret&in •••• : 

"Pursuant to section 23 of article XII the 
legislature adopted the Public Utilities Act, in 
which it delegated to the Public Utilities 
Commission the power to f supervise and regulate 
every public utility in the State and [tol do all 
things, whether specifically desig,n.ated in this 
part or in addition thereto, which are necessary 
and convenient in the exercise of such power and 
jurisdiction.' (Pub. Utile Code, § 701.) Article 
III of division 1 of the Public Utilities Act 
(Pub. Util. Code, §§ 761-773) contains detailed 
provisions relating to the equipment and f3cilities 
of public utilities: 

"Section 761 requires the commission to 'fix the 
rules, practices equipment, appliances, facilities, 
service or methods to be observed> furnished, 
constructed, enforced, or ecployed. Ihe commission 
shall prescribe rules for the performance of any 
service or the furnishing of any commodity of the 
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character furnished or supplied by any public 
utility, and, on proper demand and tender of 
rates, such public utility shall furnish such 
commodity or render such service within the 
time and upon the conditions provided in such rules. f 

"Section 762 requires the commission to issue 
orders for such extensions, repairs" improve-
ments or changes in the 'existing plant, 
equipment, apparatus, facilities, or other 
physical property of eny public utility' as 
the commission finds ought reasonably ~o be 
made 'to promote the secerity or convenience 
of it: s employees or the public, or in any. . 
other way to secure adequate service or facil-ities. f 

"Section 768 empowers the commission to promr.:l-
~ate o~ders to require every public utility to 
construct, maintain, and operate its line, 

plant, system, equipment ••• and premises in such 
'manner as to promote and safeguard the health 
and safety of its employees ••• customers, and 
the publie ••• and require the performance of 
any other act which the health or safety of its 
employees ••• customers or the public may decand! 

"Section 770 gives the COmmission power to 
ascertain and fix standards, ,;egu]..ations, prac-
tices, or service to be furnished, imposec, 
observed, and followed by all utilities fUrnish-
ing water. 

"Section 1001 provides that no water corporation 
shall begin the construction of a water system 
or any extension thereof ,'without having first 
obtained from the commission a certificate that 
the present or future public convenience and 
necessity require or will require s~h construc-tion.' 

'The Commission has promulgated rules governing 
water service, including standards for design 
and construction, as for example, General Order 
No. 103, adopted June 12, 1956, containing com-
?rehensive specifications for water systems and 
facilities. Section III of Gene=al Order No. 
103, follOWing a recitation that the system 
'shall be adequate to deliver the water require-
ments of all customers,' prOV'!cies for :Lnimum 
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'l?ipe sizes and minimmn pressures and provides 
specifiea:ions, location" installation" and 

the responsibility for the maintenance of fire 
hyclrants" public and private fire protection 
facilities, connecting mains, and ~heir owner-
ship may be subject ~o negotiation between 
the utility and the applicant. Fire hydrants 
and public and private fire protection facili-
ties shall be installed to the requiremen~s 
of the utility and when owned by the utility 
shall be subject to such conditions as the 
Co1Xlmission may determine based upon the com'" 
pensation received for this service. f '!be s.a.me 
section of General Order No. 103 further pro ... 
vides: 'The quantity of water delivered to 
the distribution s1stem from all source facil-
ities should be sufficient to supply adequately, 
d~ndably and safely the total requirements 
of all customers under maximum cOXlS'Wllption, and 
should be eetermined so as to maintain the 
specified pressures as required by paragra~h II 
3 a.' 

fiNo profound exegesis of the contents of the 
Water Ordinance and the utilities manual and 
of the contents of the cited sections of the 
Public Utilities Code and the commission's 
regulations promulgated purSU3nt ~hereto is 
necessary to concluae that the t-later Ordinance 
as applied to respondents conflicts with gen-
eral law. AlthOUgh the wording of both sets 
of legislation is not identical, the subjec~ 
matter which is covered by each is substan-
tially identical. 
'~reover, ~he construction, deSign, operation 
and maintenance of public water utilities is a 
matter of state-wide conce:u. Of course, the 
county is vitally in~crested tn the ade~uacy 
of the water supply available for fire protec-
tion.. But the interest is not so parochial. 
All of the citizens of the complex of commun-
ities within the County of Los Angeles and in 
the neighboring counties arc affected by the 
adequacy of water suWly:. -not only for fire 
protection but also fo= other domestic and in-
dustrial uses. Under such circumstances, the 
control of these aspects of water utilities is 
not a municipal affair subject to a checker-
board of regulations by local govermnents. 
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'Neither the public nor the service corpor-
ation could tolerate as many standards and 
policies as there were towns, cities, or 
boroughs through which they operated ..... 
(R)egulations not exclusively local, those 
affecting the (public utilities1 business 
as a whole, or affecting the public as a 
whole, and those which the nature of the 
business and the character of the regulatiou 
require should be under the stngle agency 
of the state, are by our act committed to 
the exclusive jurisdiction of the Public 
Utilities Commission. The subject matter of 
this ordinance clearly falls '(I11thin the 
exclusive jurisdiction of the commission. t 
(Los Angeles av .. e0fl!''' v .. 1.os AnielaS (1940) 
ro cal .. 2d 779; 78~I08 P;za-4J l.)" 

Section 451 of the Public Utilities Code also supports a 
conclusion that the Commission may regulate fire protection standards 
and services of public utility water corporations .. 

Section 451 of the Public Utilities Code states tn part 
as follows: 

IlEvery public utility shall furnish and main-
tain such adequate, efficient, just, and 
reasonable service, instrumentalities, equip-
ment and facilities as are necessary to pro-
mote the safety, health, comfort, and conve-
m.enceof its patrons, employees, and the public." 

The Commission presently does exerciSe some power to pre-
scribe rules for fire protection services. 

follows: 
Paragraph I. 1.b. of General orcIer No. 103 provides as 

"b. Absence of Civil Liability.. These rules 
are adopted by the Commission t9 establish 
minimum standards in relation to the design, 
construction and operation of water works 
facilities by water utilities o~erating under 
the jurisdiction of the CommiSSl.Oll. Such 
establishment shall not !mpose..:pa1 ehese utili-
ties, and tbP.y ~b:.ll not be subiect to, .any 
c1viI liab111ty for damages, which liability 
would not exist at law if these rules bas· not 
been adopted .. " 
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'!he staff in its brief urges that the safeguards pr0v5.ded 
by the above section of General Order No. lOS would suf:ice so far 
as the investor-owned 'to7ater utilities a.re concerned and that swzh 
utilities should not be protected ~ any greater degree than any 
other bUSiness enterprise insofar as the ordinary rules of negligence 
apply. The staff suggests, however, that the Ccllifornia ~v.ater 
Association and i~s lobbyists are free to seek the enactment of what-
ever protective legislation they feel is necessary. 

General Order No. 103, Section II, Stan&rdo: Service, 
Subsection 2, Continuity of Service, paragrap!ls (a) .and (b) in part 
read as follows: 

"a. . Emergency Interruptions •••• Where an emergency 
tnterruption of service affects the service to 
any public fire protccticn device, the utility 
shall promptly endeavor to notify the Fire ~~ef 
or other public cffici~!. responsible for fire 
protection of such interruption and of subse-
que~t restoration of no~! service. 

''b. Scheduled Interruptions •••• Wa.ere publilZ fire 
protection is provided by the ma~ affected by 
the interruption the utility shall ~romptly en-
deavor to notify the Fire Chief or other official 
responsible for ~ire p~otection, stating the ~pproxi­
mate titl:e and antici"~ted dura.tion. !n addition" 
the Fire Chie~ or other o:ficial responsible for 
fire protect1o~ shall be notified promotly upon 
restoration of ser'V'ice." ,. 

In addition General Order No. 103, Section III, Stzndards 
of Design, Subsection 2, Distribution System, paragraph (b) provides: 

fib. Fire Protection. Specifieations, loca~ion, 
installetion" and the respo~sibili~l for the 
to,.:):!.nter.ance of fire hydrants, public and private 
fire protection facilities, eonncc~ing ma~s, 
ane. their ownership may be subject to neso:ia-
t10n beeween the utility ~nd the app!icant. Fire 
hydrants 3nd public and private fir~ protc¢-
tion f~ci1ities shall be in~tallecl·to the 
requirements of the utility anc! ~,hc1:. o~mcd by 
the utility s~~ll be subject to such condi-
tions as the Co~ission may dete~e based upon 
the compenstltion received fo= this service." 
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Based upon a conside=ation of the foregoing CODS~i~tional 
provision, statutes, cases cmd recommendations the Coan:aission con-
cludes as follows: 

1. '.the Commission has jurisdiction under presently existing 
statutes to promulgate rules and regulations setting standards for 
adequate fire protection service to be furnis~d by water utilities 
under the Commission's jurisdiction. 

2. This Commission will not take a position at this time on 
the recommendation of the california Water Association that legisla-
tion be enacted to add Section 774 to the Public Utilities Code 
reading substantially as follows: 

"§ 774. Neither a public utility water corpora-
tion subject to the jurisdiction of the Public 
Utilities Commission that has undertal~ to pro-
vide fire protection service, nor an employee 
of any such public utility, is liao1e for any 
injury resulting from the failure to provide or 
maintain adequate water supply, water pressure, 
equipment or other fire protection service or 
facilities; provided, however, that nothing hereix:. 
contained shall preclude the Public Utilities 
Commission from enforcing its rules and rc~lations 
governing the provision or maintenance of such 
service or facilities or fr~ imposfng penalties 
provided by law for any failu=e to com?ly with 
such rules and regulations. tf 

Nevertheless, the Commission is aware that such legisla-
tion may be introduced at the request of California Water AssociatCn 
and other investor-owned public utilities water corporations, and 
if it is enacted such legislation woule have an effect on the rules 
and regulations which this Ccmmission my issue and the just and 
reasonable rates which this Commission may authorize ic connection 
with fire protection service. 
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3·.. The further hearing in this proceeding on Phase 2 for 
the purpose of adducing evidence and developing 8. record which 
will assist tne Commission in formulating appropriate rules to 
effectuate the requirement that proper and adequate fire protec-
tion service be provided at just and reasonable rates by water 
ut11ities should be held before Commissioner Holmes and Examiner 
Cateyat such times and places as subsequently may beset by the 
CO'1:fIXDission. 

ORDER 
-~- ... -

IT IS ORDERED that: 
1. Further hearings in this proceeding on Phase 2 for the 

purpose of adducing evidence and developing a record which will 
assist the Commission in formulating appropriate rules to effec-
tuate the requirement that proper and adequate fire protection 
service be provided at just and reasonable rates by water utilities 
shall be held before Commissioner Ho~es and Examiner Catey at 
such tfmes and places as may later be set by the Commission. 

2. This decision shall constitute the first report of the 
Commission to the State Legislature pursuant to Assembly Concurrent 
Resolution No .. 146 enacted by the Legislature on November 24, 1971 .. 
The Secretary is directed to cause a copy of this decision to be 
mailed forthwith to the State Legislature. 
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3. The ('.(mnission is further directed to cause a copy of 
this decision to be mailec1 forthwith upon each appearance in tb1s 
proeaeding. 

The effective elite' of tb.1a order shall be the date 
hereof.-

Dated at &on :F'.rn.nciseo 
da' f JANUA"'R"!'""Y---19-7-1'---J y 0 _______ -'~ I., 
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