Decision No. 79799 | | o @ RP @ ﬂ
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STAﬂE OoF CALIFORNIA

RADIO ELECTRONIC PRODUCTS CORPORATION, )
a California Corporation, %
§

Complainant, Case No-‘9276

vS. (Filed September 24, 1971)
PAUL E. BOER; REDDING RADIO PAGE;

VALLEY INDUSTRIAL CCMMUNICAIIONS, IVC-,

SHASTA LOGGERS RADIO ASSOCIATION; RED

BLUFF ANSWERING SERVICE; PHYSICIANS

AND BUSINESS SERVICE; DOES I THROUGH

Defendants.

Philips B. Patton, Attornmey at Law, for Radic
Electronics Products Corporation, complainant.

Ferrend, Malti & Spilllane, by George M. Malti,
Attorney at Law, for Paul E. Boer, Redding Radio
Page, Valley Industrial Communications, Inc.,
Shasta Log%ers Radio Association, Red Bluff
Answering Sexvice and Thysicians and Business
Service, defendants.

Rufus G. Thayer, Attorney at Law, for the Commission
start.

OPINION

After due notice, hearings were held on this complaint
before Examiner Coffey. The matter was submitted for decision on
February 1, 1972, upon the receipt of defendants’ reply'brief.

Hearing was held in San Francisco on October 19, 1971, on
the oxder to ‘show cause l-why defendants should not be ordered to
cease and desist from expanding theilr radiotelephone plant and oper-
ations which provide "shared" service to the public. Since the

1/ Decision No. 79222, dated October 5, 1971.
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parties stipulated that there be no expanéion of users of
‘the shared-use systems in controversy at Redding, Red_Bluff and sur-’
rounding areas until completion of heariag on the principal issues,

the parties agreed that an order limiting service expansion by defen-
dants was not needed. |

Hearing was held in San Francisco on December 7, 1971, oz
why defendants should 0ot be ordered to cease and desist from con-
structing any radiotelephone system for, or from offering or rendering
any radiotelepbone service to the public, or any segment thereof,
until and ualess they shall f£irst apply for and receive from this
Commission a certificate of public convenience and necessity-g '

Complainent requests that the complaint against the
following be dismissed: |

1. Shasta Loggers Radio Assoclation.

2. Paul E. Boer, Valley Industrial Communications, Inc.
and Redding Radio Page insofar as the complaint has
reference to a 450 MHz band system.

3. Paul E. Boer, Valley Iandustrial Communication, Inc.
and Red Bluff Answering Service insofar as the corplaint
has reference to a Red Bluff system.

Thus, this complaint 1s concerned with the activities of Paul E. Boer,
Valley Industriasl Communications, Inc., and Physicians and Business
Service that are related to their construction, service offerings and
operations with respect to a 152.48 MHz and 151.99SAMHz‘radio‘system
with the base station located at Physiclans and Business Service (PBS)

at 1607 Market Street, Redding, California, herefnafter referred to
as the Redding Radio Page System. | |

Complainant Radio Electronic Products Corporation requests
that defendants, as defined above, be required to cease and desist
from offering or providing radiotelephone service to the
Pudlic for kire at Redding, California, until and unless they

shall:apply for and receive from the Commission & certificate of
public convenience and necessity. |

2/ Scope of hearing is Prescribed by Decision No. 79222. .
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, The staff recommends that the relief requested by complain-
ant be granted. _ ' |

At the hearing a stipulation, Exhibit 1 between complainant
and defendants, was received in evidence which contained an agreed
statement of facts as to the matters at issue. The stipulation also
provided the vehicle by which complainant asked the Commission to
dismiss its complaint against certain defendants, thereby restricting
the issues. Exhibit 4 sets forth the charges for sexvices made by
defendants and Motorola Communications and Electronics, Inc.
Complainant's one witness presented background information relative
to the radiotelephone utility Industry and the staff presented a
repoxt on mobile radiotelephone services regarding public utility
functions of radiotelephone services. Neither witness presented any
facts specific to complainant'’s or defendants' operations.

Defendants relied on Exhibits 1 and & and did not present
a witness. : o

Attached to the staff brief as Exhibit A is a schematic
diagram of defendants' system and attached as Exhibit B is a comparisocn
of complainant's and defendants' operations. Since this material has
not otherwise been presented in this proceeding, it will not be
considered in arriving at a decision on this matter.

Complainant would have this decision "constitute a self-
sufficilent document to explain clearly that public utility operations
such as those undextaken by the defendants are in fact unlawful™. The
staff likewise urged "a comprehensive decision with a complete line
of reasoning...in this case”. It would be inappropriate to issue
this decision as an industfy-wide guide Inasmuch as‘many'éarties with
intexrest have had no notice of this proceeding and are no:{partiés
to the proceeding- This decision will be based on and limited by the
facts presented as evidence in this proceeding.

The following stipulations relate to defendants’ operations:

"4. The mobile radiotelephone and paging base station located
at the Physicians and Business Sexvice (PBS) at 1607 Market
Street, Redding, Californis licensed for operating on
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152.48 MHz and 151.955 MHz (Redding Radio Page~8§gtem)
was installed -for and at the expense of Paul E. Boer,
dba Redding Radio Page, and was first licensed onl
to him. It is installed at the premises of PBS, who
pays the rent and eleetrical bills and has the only
control or dispatch point. Paul E. Boer is in the
business of selling, renting, leasing, installing

and maintaining radio equipment. PBS is in the busi~ °
ness of telephone answering and private radio system
dispatching. PBS advertises "Mobile Telephone

Service" in the City Directory and elsewhere. Boer
and/or PBS controls the system, .and the users of the
system have a0t reserved to themselves in their
arrangements with Boer and PBS an.arbitrary right

to decide whether other persons also c¢an share its

use. Licensees have no formal contracts as to thelr
use of the equipment owned by Boer and operated or ..
dispatched by PBS. Equipment capable of iaterconnecting
the radiotelephone system to the public exchange .
telephone network is included in the radio comtrol
equipment installed at PBS, but no telephone lines

are connected to Lt at this time.:. L i

There are orly two users of the PBS system. The:
system has been in use less than six montis. Each
user 1s licensed for his use by the Federal Communi-
cations Commission, but the users have not, in fact,
had the right vis~a-vis Boer and PBS to say who else
"~ shall or shall not be given service over the same
system as 15 required by the FCC for non-common carrier
shared-use multiple~licensed systems. Users have
tnwritten agreements with Boer for use of the base °
- station and control equipment; and with PBS for
dispatching. The fnstalled cost to Boexr of the equip-
ment used in this system at PBS was approximately -
$5,700.00. Each paging user's cost paid'to Boer is
$4.00 per month for the use of the. base station. There
are at present no two-~way mobile users on.the system,
but the system is equipped with such a capability.
Total xental revenue to Boer at this time is $8.00.
per month, against a $5,700.00 investment and to offset
maintenance costs. o "

Boer and PBS have no written contract between themselves
concerning the equipment or operation of the radio
system. Many new users would be required to enable
Boer to break-even on the cost of the equipment.

Y
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All persons who could qualify for a radio license

in the Business Radlo Service who have a good credit
rating and whec operate a lawful business have been
acceptable for sexrvice over the system. FCC require-
ments for licensing in the Business Radioc Service
_are set out at Section 91.3551 of the FCC Rules and
include "any person engaged in a commercial activity.

The local Motorxola communications salesman contacts
prospective users of the Redding Radio Page system

and arrarges, where possible, for their purchase or
rental of Motorola mobile equipment, and for theix
licensing by the FCC. Users who have been so licensed
by the FCC are accepted on the system upon their agree-
ment tc pay the charges assessed by Boer and PBS.

One of the present users on the Redding Radio Page
System who operates two pagers was a subscriber to

the similar REPCO paging sexvice before he was
solicited by Motorola for purchase of his own pager
and for substitution of the service of Redding Radio
Page for the sexvice of REPCO.

The tyge of tone and voice paging service given users
over the Redding Radio Page system is essentially

the same type of a%ing sexrvice given to the public
undexr California lic Ut{lities Commission (PUC)
tariffs by the complainant. There is no tone only
pa§ing on the Redding Radio Page 3{stem. A person
calls the paging operator over public telephone
facilities. The operator takes the message and relays
it to the paging subscriber over the radio system.

The forwarding of intelligence is via a humal telephone
answering service operator, rather than by any
automatic means. The respective service areas of the
Redding Radio Page and the RIU laxgely overlap. The
equipment purchased by the present subseribers of
Redding Radio Page will operate in the same fashion
when tuned to the paging frequency of REPCO which
tuning requires changing of the crystal. FPUC tariffs
of REPCO permit users to own their own equipnment,

and REPCO is obligated to furnish service to the
present Redding Radio Page subscibers, they using
their privately owned pagers, on demarnd.”

Exhibit 4 Indicates that for its customers who have a pager
PBS adds $5.00 to the base rate for its answering service. Each
request for paglng counts as a message unit.against’the message unit
allowance under the base rate. The charge for each message unit above
the basic allowance is 15 cents. | o ' '

-5-




C. 9276 MM

Radio paging receivers, with chargers, are available from
Motorola Communications and Electronics, Inc., for a cash payment of

$3644.40 or for lease for 24 months on the payment of $34.44 and
nonthly lease payments of $15.19.

Valley Industrial Communications, Inc¢., charges for the use
of the base station at Redding as follows:

. Sexvice Monthly Charge
Use of Base Station $ 4.00
Maintenance of Paging Receiver 2.0C .
Total, receiver customer furnished 7.00
Rental of Paging Receiver 12.50

Total, where receiver not customer. .
furnished, dispatching not 4ncluded $19.50.

Findings and Conclusions
We £ind that: |
1. Defendant Paul E. Boer, doing business as Redding Radio Paga
has instglled a radiotelephone one-way signaling or paging transmitter
at the offices of Physicians and Business Service, a telephone
answering sexvice located in Redding, California. |
2. Physiclans and Business Service dispatches end controls the

Redding Radio Page radio system, arnd provides space and. powe: Lor Lits
operation.

3. A local Motorola communications salesman solicitszpersons
engaged in commexcial activities and prospective users of the Redding
Radio Page System to purchase or rent paging recelvers and arxraages
for their licensing by the FCC. Users so licensed are accepted on
the Redding Radfo Page System upon thelr agre_ment to pay charges
assessed by Boer and PBS.

4. Motorola sells paging recelver: to the puolic fcr a total
cash price of $344.40.

5. Motoxola leases paging receivers to the. public for 2 down
payment of $34.44 and 24 monthly payments of $15.19.
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. 6. Paul E. Boer, doing business as Valley Industrial Communica-

/ tions, Inc., charges users $7.00 per month for use of the base sta:ion
and maintenance of a paging receiver not owned by Mr. Boer, or $19.50
per month for use of the base station and rental of a pager furnished
by Mr. Boer.

7. Physicicns and Business Service charges users $5.00 per
month for paglog service, and makes an additional charge of 15 cents
per call 1f the user's total paging and answering service message
units exceed the message unit allowance available under the user’s
base rate for answering service.

8. Each user is separately licensed by the FCC.

9. Paul E. Boer owns and he and Physicians and Business Service
are in coutrol of the system and its usage- Users do not have a
xight to decide whether other persons may use the system.

~} 10. The Redding Radlo Page radio transmitters are not connected

‘ directly or indirectly to the public land line telephone system, but

communications received over the public land line telepboae system by

the paging operator at Physicians and Business Service are routinely
forwarded over the radio system by the telephone answering operator.

1l. No certificate of public convenience and necessity has
been I{ssued by the California Public Utilities Commission to Paul E.
Boer, Redding Radio Page, Valley Industrial Communications, Inc. and/
or Physicians and Business Service for provision of radiotelephone
public utility service at Redding, California.

12. One-way radiotelephone signaling or paging service offered
or provided to the public for hire in California by defendants, as
herein defined, fs a public utility radiotelephone service subject to
1 the Jurisdiction and regulatlon of this Commission.

' 13. The offering by defendants, as herein defined, of the use of
4 one-way signalling or paging radiotelephone transmitter, of the
maintenance of paging receiver used with said transmitter, of the

furnishing of pagers to use with said transmitter and of the relaying

of paging massages over said transmitter to that limited‘portion of
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the public at Redding, Califormia,which is licensed for such service
in the FCC's Business Radio Service is an offering of radiotelephone
service to the public which is an offering of telephone service for
compensation within the meaning of the Californfa Rublic Utilities
Code. _

14. Defendants as herein defined are public utility telephone
corporations as defined by the California Public Utilities Code.

15. Defendants as herein defined have not obtained from this
Commission a certificate that the present or future public convenience
and necessity require the construction of a radlotelephone one-wey
signalling or paging transmitter in Redding, California.

We conclude that defendants, being telephone corperations
that operate and/or have constructed a redio telephone system without
having obtained a certificate of public convenience and necessity as
required by Section 1001 of the California Publfc Utflities Commission,
should be oxdexed to cease and desist from offering or providing

radiotelephone service to the public for hire until they haveAbeen
granted such a certificate.

IT IS ORDERED that:

1. Defendants Paul E. Boer, Redding Radio Pege, Valley
Industrial Communications, Inc., and Physiclans and Business Service
shall cease and desist from offering or providing radiotelephone
sexrvice to the public for hire at and in the vicinity of Redding,
California, until and unless they shall f£irst apply £or and be granted
a certificate of public convenlence and necessity £rom this Commission.

2. Said defendants shall notify users of the Redding Radio
Page System, within fifteen days of the effective date of this ordef,
that the Redding Radio Page service iS-totbe*cérminatéd'thirty days -
thereafter. ' | |

3. Said defendants shall terminate their provision of radiotele-
phone sexvice to the public for hire forty-five dayslafter the
effective date of this order.

-
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4. Said defendants shall report their compliance with the texms
of this order within twenty days, and again within £1fty days, of its
effective date. ' _ .

5. All motions comsistent with the findings and conclusions of
- this opinion and order are granted; those not cbnSistent'therewith
are denied. : :
The Secretary of the Commission is directed to cause a
certified copy of this order to be served upon said defendants and to
cause a copy to be mailed to each appearance of record.

The effective date of this oxder shall be twenty days after
the date hereof.
Dated at _ Saz Franelsco

| . Califérnts
of MARCH - > 1972.
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